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SUPERIOR COURT OF CALIFORNIA 
COUNTY OF ALAMEDA 
APPELLATE DIVISION 

GABRIELA DEL HOYO, et al. , 
Petitioners, 

vs. 
THE SUPERIOR COURT OF 

ALAMEDA COUNTY, 
Respondent, 

UPSIDE GADING, LP, 
Real Party in Interest. 

JESUS OCHOA ESPINOZA, et al. , 
Petitioners, 

vs. 
THE SUPERIOR COURT OF 

ALAMEDA COUNTY, 
Respondent, 

UPSIDE GADING, LP, 
Real Party in Interest. 

APPLICATION FOR LEAVE TO FILE AMICUS CURIAE 
BRIEF IN SUPPORT OF GABRIELA DEL HOYO, ET AL., 
AND JESUS OCHOA ESPINOZA, ET AL., PETITIONERS 

The City Attorney of Hayward, the City Attorney of Oakland, and 

City of Berkeley Rent Stabilization Board respectfully ask this Court's 

permission to file the attached amicus curiae brief in support of Petitioners 

Gabriela Del Hoyo, et al. , and Jesus Ochoa Espinoza, et al. We submit the 

attached amicus curiae brief, based on our perspectives as California local 

government entities, to ask the Court to overrule the trial court's order 

denying Petitioners ' renewed motions for summary adjudication. 

It is well settled that where a legislature acts to clarify ambiguity in 

an existing statute, the clarification applies to existing cases because the 

law itself did not change. Here, a trial court adopted a novel interpretation 

of ambiguous language in the City of Hayward's Residential Rent 

Stabilization Ordinance. Recognizing that the trial court's interpretation 

represented a departure from the intent of the legislation and its long

standing application, the City Council of Hayward acted promptly to enact 

a "clarifying" ordinance directly addressing the ambiguous language. 

-1-



Nevertheless, the trial court failed to apply the appropriate standard of 

deference where a legislature acts to clarify and not to alter the meaning of 

an existing law. 

The issue raised here has a direct bearing on the ability of cities to 

clarify the legislation they enact. Clarification is an essential tool in the 

legislative toolkit, the necessity of which may not become apparent until 

decades afterthe ambiguousJanguage in question has been codified. 

Accordingly, the City Attorney ofHayward, City Attorney of Oakland, and 

City of Berkeley Rent Stabilization Board respectfully request that this 

Court grant leave to file the attached amicus curiae brief. 

Date: January 12,2017 

th.i1.s~ 
Michael Lawson 
Attorney for Amicus Curiae 
CITY ATTORNEY OF HAYWARD 

Attorney for Amicus Curiae 
CITY ATTORNEY OF OAKLAND 

Is/ 

Matt Brown 

Attorney for Amicus Curiae 
CITY OF BERKELEY RENT 
STABILIZATION BOARD 
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BRIEF OF AMICUS CURIAE CITY ATTORNEY OF 
HAYWARD, ET AL., IN SUPPORT OF GABRIELA DEL 

HOYO, ET AL., AND JESUS OCHOA ESPINOZA, ET AL., 
PETITIONERS 

Identification of Amicus Curiae 

The City Attorney of Hayward represents the City ofHayward and 

provides advice and counsel to the various departments ofthe City in their 

efforts to implement local law, including the Residential Rent Stabilization 

Ordinance. The City Attorney of Oakland and the City of Berkeley Rent 

Stabilization Board join this brief as amici curiae. 

While we recognize that it is up to the Court to interpret the law, we 

are in a unique position to provide insight into how legislation is actually 

drafted and applied by municipalities, and the practical considerations that 

go into the local legislative process. 

It is common for local ordinances to go untested in the courts for 

ma,ny decades. During the years between enactment and a legal dispute 

over interpretation, city agencies enforce the law in a manner consistent 

with the intent of the City Council; otherwise the Council is likely to take 

further action to clarify its intent. Where, after several decades of 

enforcement of a particular clause, a novel interpretation arises in court, the 

court has for all practical purposes acted to change the law. 

Recognizing the impropriety of assigning policy-making decisions to 

the courts, a steady line of cases has held that a court must defer to a 

legislature where the legislature acts to clarify ambiguity in a law. 

The trial court in the instant cases has ignored this standard. Rather 

than issue a ruling consistent with the clarified law, the trial court simply 

ignored the clarification, effectively stripping the Hayward City Council of 

its authority to clarify its laws. It is in the interest of Hayward as well as 

other cities like Berkeley and Oakland to protect the existing rule on 

clarification of laws. 
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FACTUAL BACKGROUND 

This is a controversy over the meaning of an exemption to the 

Hayward Residential Rent Stabilization Ordinance. The Ordinance exempts 

rental units "financed or insured by a federal, state~ or local agency or 

receiving rent subsidy assistance therefrom if the units are subject to rent 

controls as a result of such financing, insurance, or subsidy;" (Ordinance 

Section 2(1)(2).) In rejecting renewed motions for summaryr adjudication, 

the trial court identified ambiguity with regard to whether the exemption 

should be read in the past tense as opposed to the present tense. (Del Hoyo 

et al. v. Super. Ct., Petition for Writ, Ex. 2, page 3.) 

The June 7, 20 16 trial court order elaborated that because the tense 

of the exemption clause was "ambiguous," there were two competing 

interpretations of the exemption. Despite ruling that the present-tense 

interpretation, requiring that the rental unit be currently financed or insured 

by a federal, state, or local agency, "is workable and does not lead to absurd 

consequences," the trial court declined to defer to the City Attorney of 

Hayward's long-standing interpretation that the exemption should be read 

in the present tense. Instead, the court chose the more expansive 

interpretation of the exemption, by applying it to any rental unit that has 

ever been financed or insured by a federal, state, or local. agency. 

Upon learning of the trial court's interpretation of the Ordinance, the 

City Hayward enacted Ordinance 16-19 on July 19,2016, which expressly 

states that "the City Council finds it necessary to provide clarity to both 

landlords and tenants that the exemption provided in Section 2(1)(2) is 

applicable only to residential units that are currently financed or insured by 

a federal, state or local agency." The clarifying ordinance added a single 

word, "currently," to the exemption language at issue in the instant cases. 

On December 8, 2016, the trial court declined to apply the clarified 

exemption. 
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ISSUE 

Is a city entitled to deference by the court where the city acts 

promptly to "clarify" an ordinance that has been characterized by the court 

as "ambiguous"? 

ARGUMENT 

I. A CITY'S EXPRESSED INTERPRETATION OF ITS 
OWN ORDINANCE IS ENTITLED TO DUE 
CONSIDERATION AND THE COURT CANNOT 
DISREGARD IT. 

The risk of drafting error or omission exists in every stage of the 

legislative process, but is particularly common at the local level, where 

enactment and implementation usually goes unchallenged in court. Thus, an 

ambiguous phrase may go unnoticed or at least unchallenged for decades 

even as the law is applied consistently by city staff according to their 

interpretation of the law in question, such as the City Attorney of 

Hayward's interpretation of the ordinance. More often than not, the 

administrative interpretation of a law is consistent with the legislative 

intent, because where there is confusion or if the legislature disagrees with 

the agency's interpretation, the legislature can amend the law to resolve the 

meaning of the ambiguous clause. 

The fundamental inquiry of statutory interpretation is legislative 

intent. When a court interprets the meaning of an ambiguous law without 

the benefit of legislative clarification or agency guidance, that court is 

forced out of its constitutional role. As the United States Supreme Court 

has held, an ambiguous law "impermissibly delegates basic policy matters 

to policemen, judges, and juries for resolution on an ad hoc and subjective 

basis, with the attendant dangers of arbitrary and discriminatory 

application." (Grayned v. City ofRockford (1972) 408 U.S. 104, 108-109, 

fns. omitted.) 
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As a safeguard against this eventuality, California appellate courts, 

including the California Supreme Court, have long recognized the power of 

legislative bodies to step in and clarifY the meaning of an ambiguous 

statute. Thus, in considering the meaning of an ambiguous statute, "the 

Legislature's expressed views on the prior import of its statutes are entitled 

to due consideration, and [the court] cannot disregard them" (Western 

Security Bank v. Superior Court (1997) 15 Cal.4th 232, 244.) Such 

clarifications, when issued promptly in the aftermath of a disputed judicial 

construction, operate to clarify the law as it already stood at the time it was 

taken up by the court. This rule represents a sensible navigation of the 

thicket that separates interpretation of the law from legislative activity. 

Deference to subsequent legislative clarification applies with equal 

force to legislative clarification of local ordinances. In Calderone v. Post, a 

landlord argued that duplexes were not covered by the Los Angeles Rent 

Stabilization Ordinance because the ordinance exempts single-faniily 

dwellings except when three or more dwelling units are located on the same 

lot. (Calderone v. Post (1982) 134 Cal.App.3d 1008, 1011.) The trial court 

agreed with the landlord that the ordinance exempted duplexes, but the 

Court of Appeal reversed. The Court of Appeal held that the exemption 

only encompassed bungalow courts, and the city did not contemplate 

exempting duplexes from coverage. In reaching its decision, the court 

looked to a clarifying ordinance expressing the city council's view that the 

"Rent Stabilization Ordinance, in accordance with Council's intent, has 

always applied to housing accommodations in duplexes and 

condominiums." (Id. at 1013.) The court also gave great weight to the 

consistent positions taken by the City Attorney and the Community 

Development Department that duplexes were covered by the ordinance. 

The facts here resemble those in Calderone. As in Calderone, the 

City Attorney of Hayward has consistently interpreted the Ordinance to 
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exempt only properties that currently receive government financing. 1 

Likewise, the Hayward City Council enacted a clarifying Ordinance 

agreeing with the City Attorney's interpretation. Accordingly, this Court 

should also defer to the consistent position of both the City Attorney of 

Hayward and the Hayward City Council that the Rent Ordinance' s 

exemption only covers those buildings currently financed or insured by a 

gov_ernment agency. 

II. HAYWARD'S ORDINANCE EASILY SATISFIES 
THE SUPREME COURT'S TEST FOR A 
CLARIFYING ORDINANCE. 

Three elements comprise the test for whether a legislative act 

constitutes a clarification of the original law or a substantive amendment, 

which would generally be given only prospective effect. First, the court 

must conclude whether the statute in question is ambiguous. Second, the 

court must assess the circumstances surrounding the legislative act to 

conclude whether the intent of the legislature was to clarify the ambiguous 

statute. Lastly, the court must defer to a legislative clarification unless it 

finds the interpretation absurd or unreasonable. 

A. THE TRIAL COURT FOUND THAT THE 
WORDING OF THE ORDINANCE WAS 
AMBIGUOUS. 

In the instant cases, the trial court found that the Hayward 

Residential Rent Stabilization Ordinance was "ambiguous" in its June 7, 

2016 order denying Petitioners ' motions. Unable to divine the precise intent 

of the legislature's ambiguous exemption language, the trial court chose to 

interpret the exemption in question to apply not only to properties that are 

1 City attorney opinions construing a local ordinance, like Attorney General 
opinions construing a state statute, are entitled to deference. (Tower Lane 
Properties v. City of Los Angeles (2014) 224 Cal.App.4th 262, 277). 
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financed or insured by a government agency but also to properties that have 

ever been financed or insured by a government agency. (Del Hoyo et al. v. 

Super. Ct. , Petition for Writ, Ex. 2, page 3.) 

The line of cases following Western Security Bank all deal with 

situations in which the parties dispute the meaning of an ambiguous law. In 

all but one of those cases, the court first concludes that the law is in fact 

ambiguous, and then moves on to an evaluation of the context to assess 

whether the legislature acted to clarify the law. In all of these cases, even 
/ 

cases like Western Security Bank and Carter v. California Dept. of Veterans 

Affairs (2006) 38 Cal.4th 914, where the clarification took place many 

years after the original enactment of the ambiguous statute, the courts 

deferred to the legislative body's clarifYing language. 

Nevertheless, both Respondents and the trial court rely heavily upon 

the only case following Western Security Bank that does not reach the 

conclusion that the legislative act in question was a clarification. That case, 

Riley v. Hilton Corp., (2002) 100 Cal.App.4th 599, 605, is entirely 

distinguishable from the instant cases. Interpreting a law that made no 

mention of an alleged exemption for hotels, the court reached the 

reasonable conclusion that the law was not ambiguous and hotels were not 

exempt. "[T]here is no ambiguity or basis in text or policy from which 

those charged with enforcement could draw their construction." Riley, 100 

Cal. App. 4th at 604-05. That holding--that absent ambiguity in the law, the 

Western Security Bank standard does not apply--forms the entire basis 

upon which the Riley court distinguishes its case from Western Security 

Bank. For the same reason, Riley is wholly distinguishable from the instant 

cases, in which the June 7, 2016 trial court order explicitly characterizes the 

relevant exemption clause as "ambiguous." 
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B. THE CITY ACTED PROMPTLY TO CORRECT 
THE AMBIGUITY IDENTIFIED BY THE TRIAL 
COURT. 

In light of the trial court's order declaring the relevant exemption 

language in the ordinance to be "ambiguous" and adopting an expansive 

interpretation ofthe exemption language, the City of Hayward took 

immediate action on July 19, 2016 to clarify the ambiguity and reject the 

trial court's construction of the statute. (Del Hoyo et al. v. Super. Ct., 

Petition for Writ Ex. 3 at 59-63.) This is precisely the sort of legislative act 

contemplated by the Western Security Bank line of cases:" 'An 

amendment which in effect construes and clarifies a prior statute must be 

accepted as the legislative declaration of the meaning of the original act, 

where the amendment was adopted soon after the controversy arose 

concerning the proper interpretation of the statute .... (IA Singer, Sutherland 

Statutory Construction (5th ed. 1993) § 22.31, p. 279, fns. omitted.)" 

(Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243-44, 

citing RN Review for Nurses, Inc. v. State of California ( 1994) 23 

Cal.App.4th 120, 125.) 

The trial court imposes a novel standard in holding that "the 

amendment was not a clarification by the same City Council or a sequential 

City Council." No such legal standard has ever been applied by California 

Appellate Courts, and the only language cited by the trial court in support 

of this reasoning is a partial quotation from Western Security Bank v. 

Superior Court, supra, that omits the operative language that immediately 

follows: "Nevertheless, the Legislature's expressed views on the prior 

import of its statutes are entitled to due consideration, and we cannot 

disregard them." (Western Security Bank v. Superior Court (1997) 15 

Cal.4th 232, 244.) 
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Perhaps the trial court's emphasis upon the current composition of 

the City Council of Hayward stems from the emphasis placed by Petitioners 

upon the City ofHayward's longstanding interpretation of the ordinance. 

This emphasis may have been misplaced; it is irrelevant to the California 

Supreme Court' s standard for clarifying legislation. Indeed, many of the 

cases that have applied the Western Security Bank standard have involved 

legislation that was not clarified until decades after its original enactment. 

This Court must be mindful that two distinct timeframes are at 

play, only one of which has been recognized as relevant to the analysis of 

whether a legislative act constitutes clarification of existing law. 

The relevant question is whether the clarification took place soon 

after the "controversy arose," not whether the clarification was enacted 

soon after the law' s original enactment. It has often taken many years for a 

controversy regarding ambiguous language to arise, but "[i]fthe 

amendment was enacted soon after controversies arose as to the 

interpretation of the original act, it is logical to regard the amendment as a 

legislative interpretation of the original act--a formal change--rebutting the 

presumption of substantial change." (Western Security Bank, ibid. , see also 

Carter v. California Dept. of Veterans Affairs (2006) 38 Cal.4th 914, 923.) 

Here, as in Western Security Bank and Carter, the City took action to 

clarify the law shortly after the controversy arose. 

C. THE TRIAL COURT RULED THAT THE CITY'S 
INTERPRETATION IS REASONABLE. 

In establishing and refining the standard for clarifications by a 

legislative body, the California Supreme Court took care to preserve the 

discretion of the trial court to reject absurd or unreasonable interpretations. 

(California Employment Stabilization Commission v. Payne (1947) 31 

Cal.2d 210, 214.) However, in the instant cases, the trial court has already 

ruled that "Tenants' proposed interpretation is workable and does not lead 
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to absurd consequences." (Del Hoyo et al. v. Super. Ct., Petition for Writ, 

Ex. 2, page 6.) This "workable" interpretation, that the exemption applies 

only to properties "currently financed or insured by a federal, state, or local 

agency," mirrors that originally put forth by the City Attorney of Hayward 

and ultimately by the Hayward City Council in its clarifying ordinance. 

Thus the court must "honor the well established precept that ' the 

enactment of a statute or an amendment to a statute for the purpose of 

clarifying preexisting law or making express the original legislative intent 

is not considered a change in the law; ... it simply states the law as it was all 

the time, and no question of retroactive application is involved."' (Re-Open 

Rambla, Inc. v. Board of Supervisors (1995) 39 Cal.App.4th 1499, 1511 

quoting City of Redlands v. Sorensen (1985) 176 Cal.App.3d 202, 211.) 

There is no authority for a departure from this standard, and such a 

departure impermissibly undermines the legislative authority that the 

California Supreme Court has carefully preserved for the legislative bodies 

from which ambiguous laws originate. 

CONCLUSION 

The legislative process is often characterized by fits and starts and 

unintended consequences, particularly at the local level. The California 

Supreme Court has carefully avoided usurping the legislative role by 

holding that a legislature that clarifies the meaning of its own law is entitled 

to deference by the court, particularly where the legislature's clarification 

reverses the interpretation arrived at by that court. As such, the trial court's 

decision to ignore the City of Hayward's clarifying ordinance constitutes 

prejudicial error. 

When the City of Hayward learned of the trial court' s interpretation 

of the Hayward Residential Rent Stabilization Ordinance, the City acted 

promptly to clarify the ordinance. This act clarified the meaning of the law 
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at the time of the trial court's original order, and the trial court was required 

to defer accordingly. Given the trial court's original finding that the law 

was ambiguous and the otherwise untested nature of the disputed provision, 

the subsequent ruling disregarding the City's clarifying ordinance cannot 

stand. 

For the foregoing reasons, Amici Curiae, the City Attorney of 

Hayward, the City Attorney of Oakland, and the City ofBerkeley.RenL 

Stabilization Board ask the Appellate Division to overturn the trial court's 

order denying Petitioners' Renewed Motions for Summary Adjudication, 

with instructions to the trial court to apply proper deference to the 

clarifYing ordinance's effect on the original ruling. 

Respectfully submitted, 

Date: January 12, 20 17 

Michael Lawson 

Attorney for Amicus Curiae 
CITY ATTORNEY OF HAYWARD 

~~ 
Attorney for Amicus Curiae 

CITY ATTORNEY OF OAKLAND 
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Is I 

Matt Brown 
Attorney for Amicus Curiae 
CITY OF BERKELEY RENT 

STABILIZATION BOARD 
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CERTIFICATE OF COMPLIANCE WITH RULE 8.204(c)(l) 
(Cal. Rules of Court, rule 8.204(c)(1)) 

The text of this brief consists of fewer than 6,800 words as counted by the 
Microsoft Word word-processing program used to generate the brief. 

. Date: January 12, 2017 
Is/ 

Matt Brown 
Attorney for Respondent 
CITY OF BERKELEY RENT 
STABILIZATION BOARD 
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Attorney for Respondent 

CITY OF BERKELEY RENT 

STABILIZATION BOARD 
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