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Name Cap acitv 3 / 13 5/ 2 5/ 30 6/ 28 7/ 20 7/ 31 8 / 9 
Mabel Interpreter X 

Nielsen (Sp anish) I 
Martin Observer X X X X X X 

Fong 
Lynette Observer X X X X X X 

Jung Lee 
Victor Spanish X 

Hernandez Interpreter 
Jose Witness X 

Andres for tenant 
Bailes 
Nicandor Witness X X X 

Mendoza for tenant I 
Jinwen Witness X X 

I Zeng for owner 
MingChoy Cantonese X 

Interp reter 
RongDong Witness X 

Lee for owner 
Victoria Observer X X 

Navarro 
Rocio Witness X X 

Navarro for tenant 
Sergio· Spanish X 

Chavarin Interpreter 
Marci Spanish X X 

ValdiVieso Interp reter 
Noemi Spanish X 

Gonzalez Interp reter 
Cheeyan Cantonese X 

on.g Interp reter 

SUMMARY OF DECISION 

The tenant's petition is granted in part. The tenant's legal rent is set forth in the Order 
below. 

CONTENTIONS OF THE PARTIES 

The tenant filed a petition which alleges that a rent increase from $1,100 to $3,000, 
effective January 1, 2017, exceeds the CPI Adjustment and is unjustified or is greater 
than 10%; that no form notice to tenants of the Rent Adjustment Program (RAP Notice) 
was given to him at least six months prior to the effective date ofthe rent increase; and, 
that the proposed rent increase would exceed an overall increase of 30% in 5 years. 
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The tenant further claimed that his housing services had decreased and that at present 
there exists a health, safety, fire, or building code violation in the unit. His claims of 
decreased services relate to the kitchen door; that the front door is not sealed properly 
because the weather stripping is broken; that one of the kitchen burners does not work; 
that there is a problem with the gutters that has caused water entry and damage to the 
bedroom walls, that there was an ongoing leak in the bedroom walls and ceiling; and 
that there is mold in the closet. 

The owner filed a timely response to the tenant petition alleging that the unit is exempt 
from the Rent Adjustment Ordinance because the tenant's unit is in a building of three 
or fewer units and the mvner has resided in one of the units 9ontinuously for at least one 
year. 

THE ISSUES 

1. At the time the rent increase notice was served on the tenant, had the owner resided 
in the same building for more than one year? 
2. Did the tenant make a valid claim that the rent should be lower than $1,100 a month? 
3· What is the base rent? 
4. Have the tenant's housing services decreased, and if so, by what percentage? 
5. What, if any, restitution is owed between the parties and how does it affect the rent? 

EVIDENCE 

Rental Histor}·: Official Notice is taken of case T14-0203, a prior case between the 
parties, which was upheld on appeal. In that case, it was determined that the tenant \vas 
first given the RAP Notice in June of 2014; that the base rent was $1,100 a month; that 
the tenant was entitled to an ongoing rent decrease for conditions of n% for the kitchen 
door, toilet, bathroom vvindows and bedroom windows; and that the tenant was owed 
restitution in the amount of $5,772. 

The ovvner did not testify in this case regarding whether a RAP Notice had been served 
earlier than June of 2014. 

Tenant Salvador Sotelo: 

Tenant Sotelo testified that he moved into the subject rental unit, which is a 3-bedroom 
apartment, in 2010. The unit is a duplex and he and his family now live upstairs, 
although before moving upstairs they used to live in the downstairs unit. The downstairs 
unit is the same size as the upstairs unit, but is laid out differently. (This was confirmed 
at the Inspection, see below.) 

At the end of August of 2015, the people who had been living in' the unit below him 
moved out. Soon after they moved out, Mr. Rang Fu Lee (the mvner) and his mother 
came to the downstairs unit with paints and brooms to do repairs on the property. They 
came to the unit one or two times a week throughout September 2015. From October 
through November of 2015, he hardly ever saw anyone from the ovvner's family on the 
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premises. In December of 2015, the ovvner and his family again appeared on the 
property a couple of times a month. From September 2015 through December 2015, he 
never saw the owner move into the downstairs unit with any furniture. In January of 
2016, he saw the ovmer move in a coffee table and saw his family carrying some small 
boxes with clothes and other items into the downstairs unit. 

The tenant further testified that on December 31, 2015, and multiple other times since 
then, the ovmer harassed him and his family by telling them that they had to leave their 
apartment or pay $1,000 a month per bedroom in rent. As of March 31, 2017, the tenant 
has seen the owner and his parents present in the do\-vnstairs unit of the property on a 
regular basis. 

The tenarit further testified that in late October or early November of 2016, he received a 
rent increase notice in the mail dated October 26, 2016, purporting to increase his rent 
from $1,100 to $3,000 a month, effective January 1, 2017. 1 He has continued to pay the 
old rent of $1,100 a month. The rent increase notice was served -vvith the RAP Notice. 

The tenant testified that sometime in February of 2016, he had a conversation '"r:ith the 
EBMUD meter reader about the owner's claim that he was living in the unit. The meter 
reader told him that no one was li\r:ing in the unit and he could tell because the water 
meter was not mmr:ing. After that conversation the tenant started taking regular pictures 
of the water meter for 366 Center Street. (See Exhibit 3)2 • This meter is located outside 
his apartment next to the street, and is accessible by lifting a cement cover. It is located 
next to the meter for his 0\'\'ll apartment. The EBMUD employee informed him which 
meter belongs to his 0\\'ll unit at 368 Center Street, and which one belongs to 366 Center 
Street. 

Mr. Sotelo provided photographs ofthe water meter that he was told belonged to 366 
Center Street. The list below shows the date on which the photograph and the meter 
reading on that date: 

Date Meter Reading in cubic feet 
March 31, 2016 I 1,222.07 

Ma\' 7, 2016 1,222.99 
Mav 12,2016 1,223.01 

Mav 19,2016 1,223 .24 
Mav 23,2016 1,223-40 

One ofthe photographs prmr:ided by Mr. Sotelo regarding the water meter (Exhibit 3, 
page 1) did not have a date printed on the photograph, and as such, is not listed on the 

1 Exhibit 7. This exhibit was admitted into evidence without objection. 
2 The owner's attorney objected to the admission of these photographs because they lacked foundation. His 
objection was overruled. The photographic evidence was substantiated by the water bills provided by the owner for 
this property which show that for the bill dated April 11, 2016 (Exhibit 19, p 6) the meter reading was 1,222 on the 
date the meter was read. The bills do not list the numbers to the right of the decimal point. This meter reading is 
substantially close to the reading on the March 31, 2016 photograph taken by Mr. Sotelo. 
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chart above. That photograph had a cubic foot reading of 1,236.64. Mr. Sotelo testified 
that this photograph was taken on February 15, 2016.3 

At the inspection by this Hearing Officer, the water meter identified as number 
95042925 (the same one as photographed by Mr. Sotelo) showed a water meter reading 
of 1,245.67 cubic feet.4 

Cross-examination of Mr. Sotelo: 

Mr. Sotelo testified that he is unemployed. From December of 2o16 through February of 
2017, four people were living in his apartment; they were Gloria his ·wife, himself, his 
daughter Claudia, and her fiancee, Cesar. In the past, his son Fernando also lived in the 
unit, but he moved out before September of 2015. 

He further testified that he first saw Mr. Rong Fu Lee and his mother show up '"rith 
cleaning and painting supplies, after the renters below him moved out, in the first week 
of September of 2015. After a visit with the cleaning supplies they would appear 
episodically (at most twice a week). He knows that in September of 2015, the owner was 
not living in the unit below his, because it is obvious to him when people come and go 
from that unit. In his unit, he can hear sounds from the unit below. He cannot see inside 
the unit at 366 Center Street from the outside of the unit. 

With respect to the meter reader from EBMUD, the tenant testified on cross
examination that he has knmvn the meter reader who suggested he take the pictures of 
the water meter for a long time. However, that person no longer is the person who reads 
the meters on Center Street. The meter reader asked him what was going on because he 
noticed that Mr. Sotelo seemed sad. Mr. Sotelo was sad at the time because Mr. Rong Fu 
Lee was taking pictures of him whenever he was there; ·was harassing him; and was 
threatening him with a large rent increase. 

Garbage: 

The tenant testified that when the prior tenants lived in the unit below his, he and the 
prior tenants would each take their garbage cans to the street on Thursday evening or 
Friday mornings, because Friday is garbage pick-up day on his street. After those prior 
tenants left in August of 2015, only his garbage can, or his garbage can and his recycling 
container, would be on the street on Friday mornings. He provided multiple 
photographs of his garbage can (or garbage can and recycling container) on the street. 
These photographs were taken on November 4, 2016; November 11, 2016; November 18, 

3 It does not make sense that this photograph could have been taken earlier than the Exhibit 3, pages 2-6 
photographs, since this photograph shows a lower meter reading than the previous photographs. The tenant's 
testimony as to the date taken must have been inaccurate. 
4 The tape recording of the Inspection was faulty and did not record. At the Hearing on August 9, 2017, the parties 
were informed of the faulty recording and the record of the inspection results were read on the record. The parties 
waived any irregularity arising from the lack of a tape recording of the inspection. 
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2016; November 26, 2016; December 9, 2016; January 13, 2017; January 20, 2017, 
January 27, 2017; February 10, 2017; and February 17, 2017.s 

The tenant further testified that on more than one occasion he saw the owners 
depositing garbage from elsewhere into their garbage can, and then bringing their 
garbage can to the curb for pickup. He photographed this for the first time on February 
23, 2017, as he did not think to photograph it before.6 

The tenant further testified that on March 9, 2017, his daughter's fiance Cesar, took a 
video of Mr. Lee, 7 taking garbage out of his car and loading his garbage can with garbage 
from his car. s This action was being done directly across the street from his house. He 
also provided a photograph of the same event. 9 The video produced by the tenant shows 
a person that appears to be Mr. Yan Hua Lee, taking garbage out of a white van and 
adding it to a garbage can. The tenant also provided a photograph of the filled-up 
garbage can.10 This photograph was taken by the tenant on March 9, 2017, which was a 
Thursday. 

Utilitv Use: Mr. Sotelo testified that h~ pays for his PG&E for his unit. He provided 
copies of his PG&Ebills dated from September of 2015 through February of 2017. His 
PG&E bills show the following usage:n 

Due Date Usage Gas Gas Electric Electric I Exhibit 
Period Usage (in Charges Usage (in Charges 

therms) KWh) 

9/30/15 8/8/15- 27 $38.67 nja $57·37 Ex.1, pp. 
9/ 8/ 15 I SS-57 

10/29/15 9/9/15- 19 $23.99 310 $62 Ex. 1, pp 
10/ 7/ 15 51-54 

11/30/15 Io/8/ls- nja $35.86 n/a $63.12 Ex.1, pp 
11/ 5/ 1512 49-50 

12/30/15 11/6/15- 36 $47.62 542 $116-49 Ex. 1, pp 
12/ 8/ 15 47-48 

5 See Exhibits 4 and 5. These photographs were admitted into evidence over the Owner' s objection that they were 
not authenticated. The tenant testified that he took the photographs on the dates in question and that the photographs 
were of his own garbage cans. 
6 Exhibit 4, page 11 
7 The tenant did not say whether this was Mr. Rong Fu Lee, or Mr. Yan Hua Lee, the owner's father at first; but in 
later testimony, it became clear he was referring to Mr. Yan Hua Lee, the owner's father. 
8 Exhibit6. This exhibit was admitted into evidence without objection. 
9 Exhibit 5, page 6. This exhibit was admitted into evidence without objection. 
10 Exhibit 5, page 3 
11 This information comes from Exhibit 1; Mr. Sotelo's PG&E bills. It does not include any adjustments for climate 
credits or mandated gas credits. Additionally, in some circumstances, only the first page of the bill was provided, 
showing only the charges for gas and electric, but not the usage information. In those instances, there is an "n/a", 
which stands for "not available" in the box. This exhibit was admitted into evidence without objection. 
12 This information was not on the bill, because pages were missing. It was determined by looking at the end date for 
the previous bill and the start date for the subsequent bill. 
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Due Date Usage Gas Gas Electric Electric Exhibit 
Period Usage (in Charges Usage (in Charges 

therms) KWh) 
1129116 1219115- 42 $56.55 452 $96-79 Ex. 1, pp 

117/ 16 43-46 
2129116 118116- 37 $51.97 323 $66.06 Ex.1, pp 

2/ 5/_16 39-42 
3130116 2/6116- 34 $46.52 274 $53.68 Ex.1, pp 

3/ 8/16 35-38 
4128116 319116- 31 $37-08 245 $48.04 Ex.1, pp 

416/ 16 33-34 
MAY BILL 417116-
IS 516116 
MISSING 
6129116 517116- 30 $41.73 249 $50.07 I Ex.1, pp 

6/ 7116 29-32 
7/29/16 618116- .20 $24-40 205 $40.19 Ex.1, pp 

717116 25-28 
8/30116 718116- 21 $27-77 233 I $46.25 I Ex. 1, pp 

818116 21-24 
9129116 819116- 19 $28.01 215 I $42-45 

1 Ex. 1, pp 
9/ 7116 17-20 

10128116 918116- 20 $29.63 214 $42-71 Ex. 1, pp 
1016/ 16 13-16 

11128116 1017116- 23 $37-70 229 $46.69 I Ex. 1, pp 9-
11/ 4/ 16 i 12 

12128116 1114116- 33 $53.55 1321 $66.55 Ex. 1, pp 5-
1216116 8 

JAN BILL 
IS 
MISSING 
2128/17 116/17- 43 $66.02 436 $96.19 Ex. 1, pp 1-

2j_6L17 4 

The owner of the property, Rong Fu Lee, testified that since September of 2015, he has 
been paying the PG&E bills for the downstairs unit. He provided the follmving PG&E 
bills: 13 

Ill 

Ill 

13 Exhibit 18. The documents provided were predominantly only the first page of each bill, which does not include 
the usage information, just the charges for the gas and electricity. Where the full bill was provided, the evidence lists 
the usage; where the full bill was not provided, n/a is listed in the proper column indicating the information was "not 
available." This exhibit was admitted into evidence without objection. 
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Due Date Usage Gas Usage Gas Electric Electric Exhibit 
Period14 (in Charges Usage (in Charges 

therms) KWh) 
10/5/15 unknown n/a $1.25 n/a $3-42 Ex. 18, p 1 
10/29/15 9/9/15- n/a $5.16 n/a $10.61 Ex.18,p 

10/ 7/ 15 2 
11/30/15 10/8/15- n/a $4.31 n/a $11.33 Ex.18,p 

11/ 5/ 15 3 
12/30/15 n/6/15- n/a $6.61 n/a I $11.67 Ex. 18, p 

12/ 8/ 15 4 
1/29/16 12/9/15- n/a $9-40 Oast n/a $13.90 Ex.18,p 

1/7/16 digit is (last digit is 5 
obscured) obscured) 

2/29/16 1/8/16- n/a $9.83 n/a $18.76 Ex. 18,p 
2/ 5/ 16 6 

3/30/16 2/6/16- I n/a $6.83 n/a $17-41 Ex. 18,p 
3/ 8/ 16 7 

4/28/16 4/7/16- n/a $9.30 n/a 1 $23.92 Ex. 18, p 
5! 6/ 16 8 

5/31/16 5/7/16- n/a $6.20 n/a $23.33 Ex. 18, p 
6/ 7/ 16 9 ' 

6/29/16 6/8/16- n/a $7.52 n/a $24.91 Ex.18,p 
7/ 7/ 16 10 

7/29/16 7/8/16- n/a $9.76 n/a $33.14 Ex. 18, p 
8/ 8/ 16 I 11 

8/30/16 8/9/16- n/a $7.84 nja $29.99 Ex. 18,p 
9/ 7/ 16 12 

9/29/16 9/8/16- n/a $10.30 n/a $29.50 Ex.18,p 
10/6/16 (last digit (last digit is 13 

IS obscured) 
obscured) 

10/28/16 10/7/16- n/a $14.70 n/a $28.08 Ex. 18, p 
11/4/16 (last digit 14 

obscured) 
11/28/16 11/4/16- n/a $9-41 n/a I $28-46 Ex. 18, p 

12/ 6/ 16 15 
12/28/16 12/7/16- 9 $14.60 183 $36.16 Ex. 18,pp 

1/ 5/ 17 16-20 

14 The pages with the usage period were not provided for Mr. Lee's bills. For the first bill, it is not possible to 
determine the exact usage period because it is not known the date that Mr. Lee first set up the PG&E account in his 
name. He testified that this occurred in September of2015 but did not give an exact date. However, the due date for 
Mr. Lee's bills line up with the due date for Mr. Sotelo's bills. Official Notice is taken that PG&E bills with the 
same due date will have the same usage period providing that service was being provided over the entirety of the 
billing period. 
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Due Date Usage Gas Usage Gas Electric Electric Exhibit 
Period (in Charges Usage (in Charges 

therms) KWh) 
1130117 116117- nla $14.06 nla $29.62 Ex.18,p 

216/17 21 
2128117 nla $13.83 nla $36.59 Ex. 18, p 

I 22 

Mr. Sotelo also pays for water usage at his property. His EBMUD bills show the 
following usage: 1S 

Statement Billing Water Water Water flow Meter Exhibit 
Date Period Usage (in usage (in charge16 Reading 

units) gallons) 
1219115 1012115- 12 8,976 $35-40 2,296 Ex. 2, p 6 

1212/15 
2110116 1212115- 12 8,976 $35-40 2,308 Ex. 2, p 5 

2/ 3/16 
April2o16 213116- 2,32017 I 

bill is 415116 
missing 
619116 415/16- 11 8,228 $32-45 2,331 Ex. 2, p 4 

613/ 16 I 
August 2,34318 

2016 bill 
is missing 
1016116 811/16- 12 8,976 $37·92 2,355 Ex. 2, p 3 

9130/ 16 
1218/16 9130116- 12 8,976 $37.92 2,367 Ex. 2, p 2 

12/ 2/ 16 
218117 1212116- 10 7,480 I $31.60 2,377 Ex. 2, p 1 

2/1117 

The tenant testified that while he used to plant tomatoes on the premises (in containers) 
he never used water from 366 Center Street. 

Ill 

Ill 

15 This information comes from Exhibit 2; Mr. Sotelo's EBMUD bills. It does not include sewer charges or 
wastewater charges; just the water flow charges. 
16 This charge is listed separately on the bill under "water charges." It does not include the water service charge or 
any drought surcharges. The water service charge changed over time. 
17 This number was listed on the June 9, 2016, EBMUD bill for Mr. Sotelo under "previous reading." 
18 This number was listed on the October 6, 2016, EBMUD bill for Mr. Sotelo under "previous reading". 
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The owner of the property, Rong Fu Lee, testified that since September of 2015, he has 
been paying the EBMUD bills for the dovvnstairs unit. He provided the following 
EBMUD bills:19 

Statement Billing Water Water Waterflow Meter Exhibit 
Date Period Usage (in usage (in charge Reading 

units) gallons) 
10/8/15 9/1/15- 2 1,496 $27.3120 1,219 Ex.19,p 

10/ 2/ 15 1 
12/9/15 10/2/15- 0 0 $o 1,219 Ex. 19, p 

12/ 2/ 15 3 
2/10/16 12/2/15- 2 1,496 $5.90 1,221 Ex.19, p 

2/ 3/ 16 4 
4/11/16 2/3/16- 1 748 $2.95 1,222 Ex. 19, p 

4/ 5/ 16 6 
6/9/16 4/5/16- 1 748 $2.95 1,223 Ex. 19, p 

6/ 3/ 16 7 
8/8/16 6/3/16- 3 2,244 $9.06 1,226 Ex. 19,p 

8/ 1/ 16 8 
10/6/16 8/1/16- 3 2,244 $9-48 1,229 Ex. 19, p 

9/ 30/ 16 10 
12/8/16 9/30/16- 3 2,244 $9-48 1,232 Ex. 19, p 

12/ 2/ l6 10a 
2/8/17 12/2/16- 3 2,244 $9-48 1,235 Ex. 19, p 

2/ 1/ 17 11 

Additionally, in Mr. Lee's EBMUD records was a delinquent notice dated December 18, 
2015.21 This letter is addressed to Mr. Lee at 366 Center Street. The letter informs him 
that his water bill for senice ending October 2, 2015, had not been paid and that his 
water senrice would be shut off if he did not pay his bill within 2 weeks. 

Mr. Lee testified that he pays his bills as soon as he gets them. 

-

Witness Eduardo Alvez: Mr. Alvez testified that he used to live in 366 Center Street with 
three other tenants, one of whom was his \'\rife. He moved out in August of 2015, but the 
other roommates remained for some time. He does not know how long they stayed after 
he left. He could not say with any clarity when the other people moved out but thinks it 
might have been a couple of months after he left. 

When Mr. Alvez left the property, he was waiting for his green card to arrive. Because of 
that, he kept returning to the property to see if it had arrived. He also tried to contact 

19 Exhibit 19. This exhibit was admitted into evidence without objection. As with Mr. Sotelo's bill, the amount 
shown is for water flow charge only and does not include the water service charge, which for Mr. Lee varied from 
$38.68 bimonthly to $41.38. Nor does it include any drought surcharges. 
20 This does not include the $40 account establishment fee. Additionally, this was for a bill that covered only a one 
month period, as opposed to the other bills which cover a two-month period. 
21 Exhibit 19, p 2 
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Mr. Lee many times by phone between December 2015 and June of 2016 to inquire 
about his green card. On one occasion, he spoke to Mr. Lee by phone and asked him if 
he had his green card .. 

Mr. Alvez further testified that he went back to the property sometimes once a week and 
sometimes once a month to try to inquire about his green card. He went different times 
of the day to try to find someone on the premises so that he could find out about his 
missing green card, which the Post Office had informed him had been mailed to that 
address. He did not see Mr. Lee or his parents on the property any of the times he 
returned. Until March of 2016, he was frequently going to the property to try to find out 
what happened to his green card. He also returned regularly to ·visit Mr. Sotelo, who 
lives upstairs. When he went to the unit to look for his green card it appeared to be an 
empty house, except on one occasion when a light was on and there appeared to be some 
movement inside. However, despite his knocking, no one came to the door. 

On cross-examination Mr. Alvez was very testy and argumentative ''lith both the ovmer's 
attorney and the Hearing Officer. Ultimately he testified that he moved out of the unit at 
the end of August of 2015. He also testified that he had been back to the unit multiple 
times since then, but could not remember the-exact dates. His 'vife, who had lived in the 
unit ''lith him, remained there for an unspecified period after Mr. Alvez moved out. 
When Alvez moved out of the unit he moved to Grass Valley, CA, but does his work all 
over Northern California and drives to the Bay Area on a regular basis. 

Witness Rocio Navarro: Ms. Navarro testified that she has lived at 356 Center Street 
since 2007. There is one vacant house between her home and Mr. Sotelo's home and she 
drives past his house all the time. She recognizes the Lee family as the ovvners of the 
building in ·which Mr. Sotelo lives and knows who Rong Fu Lee is. In the period between 
September 2015 and September of 2016, she would see Mr. Lee and his father on the 
premises of 366 Center Street approximately one time a week in the afternoon, around 
4:30 or 5:00, when she usually comes home from work. She would see them arrive, stay 
for less than an hour, and then they would leave. They would park on the street near her 
house, or would sometimes block the driveways of her house and the vacant house 
(which are adjacent to each other.) 

Ms. Navarro further testified that from her house she can easily see lights on in the 
upper unit at 368 Center Street, where Mr. Sotelo lives. During the period of September 
2015 through September of 2016, she would "hardly ever" see lights on in the lower unit 
at 366 Center Street, except for one period in the winter or spring of this year, where one 
light was left on for about a week. She could see this light from her porch. Other than 
that one time, she does not see lights on in the lower unit. 

Ms. Navarro does not believe that Mr. Lee is living in the unit at 366 Center Street. She 
does not believe they are living there because she did not see anyone there, there is no 
activity there. She would see them bring huge bags of cans from inside the house into 
their car, as if they were using the house for storage. Occasionally, she would also see a 
mini-van, owned by the family, parked on the street in front of her house for days. She 
would not see them at this time, she would just see the car there. She didn't think they 

11 



were there because there was no activity. There were no lights on or people around. As a 
neighborhood, the others neighbors on the street look out for each other, so they notice 
everything that is going on in the neighborhood. 

On cross-examination, Ms. Navarro testified that in addition to the minivan, the Lee 
family owns a small sedan, that might be blue. One of the two men in the family were 
driving that car. She does not know which of the men was driving the car. Over the 
course of the year, she saw the car a few times. 

The mini-van is usually driven by the father. She does not know for sure who drives the 
cars because she hasn't had her glasses fixed, but she sees the father and son walking on 
the street from the car. 

Her house has several vvindows in the front that she can see out of, and one window 
from the side of her house where she can see the house at 366-368 Center Street. The 
time she saw the light on for a week, she could see that light emanating out of a side 
window from 366 Center Street. When that light was lit, the other lights were dark. 

She has knovvn Mr. Sotelo since about 2008. She does not recall if Mr. Sotelo was living 
upstairs or downstairs when she moved into her home. She has been on the porch 
outside of Mr. Sotelo's upstairs unit, but has never been inside. 

She has never introduced herself to Mr. Lee because he does not live there and is not her 
neighbor. He comes and go. She never sees him do homeo"V\-Tier kinds of things. She does 
see her other neighbors do things around their houses. 

She does know that there used to be a 99-cent store on the other side of BART. That 
store closed this last year. She used to shop there regularly. She has never seen Mr. Lee 
at that store. 

She does not know what Mr. Lee does for a living and she and Mr. Lee have not spoken. 
She has only seen him coming and going from the house and she assumes he is there to 
check on his property because that is what she observes. 

On redirect, Ms. Navarro testified that per week, in the year between September 2015 

through September 2016, she would see him coming and going less than once a week. 

Witness Nicanor Mendoza: Mr. Mendoza testified that he lives at 357 Center Street, 
across the street from Mr. Sotelo's unit. He has lived there for 29 years. He works out of 
his home as a recycler and spends a lot of time in front of his house. He is outside 
practically all day. He recycles plastic, aluminum, other metals and glass. 

The building across the street from him on Center Street is a 2-unit building. Currently, 
Mr. Sotelo lives in the upstairs unit of that building, although when he first moved into 
the building he lived in the bottom unit. While he is not sure exactly when, at some 
point in August or September of 2015, the tenants (Libertad and another person whose 
name he does not remember) who lived in the unit below Mr. Sotelo (at 366 Center 
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Street) moved out of their unit. After those tenants moved out, he has not seen anyone 
moving furniture into that unit. 

Mr. Mendoza further testified that he has seen Mr. Lee and his parents come to the unit 
to clean or to fix something and then they would leave. 

From his unit, he can see across the street at night and see lights on in Mr. Sotelo's unit. 
From September of 2015 to the present, he has not seen lights on at night in the unit 
downstairs. 

He was informed by Mr. Sotelo at some point about six months earlier, that Mr. Lee is 
claiming that he lives downstairs. Since being informed of this, he has paid particular 
attention to whether Mr. Lee is living in the unit. He has not seen signs of Mr. Lee living 
in the unit; the lights are not on and when they did arrive they would leave soon 
thereafter. He only saw them bringing furniture (a small table and a nightstand) to the 
apartment about two to three months ago. 

One of the reasons he believes Mr. Lee is not living on the premises is that unlike with 
other neighbors, there is no movement around the area. He practically knows everyone 
on the block. Additionally, he has seen the Lee family bring garbage from somewhere 
else and load it into their garbage can. 

Mr. Mendoza further testified that from September 2015 to September 2016, the Lee 
family did not bring out the garbage cans that belong to that unit on the day of garbage 
collection. 

On cross-examination Mr. Mendoza testified that he is outside in front of his house all 
day, approximately 12 hours a day, from 6 in the morning until usually 8 p.m. but 
sometimes until1o pm. He is continuously outside during this period and he eats his 
meals outside. He goes inside to fix himself something to eat or to go to the bathroom 
but generally he is outside. He does this 7 days a week. He testified that he must be 
outside because his things are outside. 

On a typical day, during this period he has three to four clients a day. While he is in 
between clients he is cleaning and sorting the material he has in the yard. He is always 
busy ·with something to do. While he is sorting the items, he is able to look at the street 
at the same time that he is sorting them. 

Mr. Mendoza further testified that he sees Mr. Sotelo in or around his home through the 
windows when the curtains are open. In the downstairs unit, there are curtains. He can 
see through the curtains. Just the day before his testimony, he was talking to Mr. Sotelo, 
and he could see someone in the downstairs unit pointing a camera at them. The person 
taking the video had moved the \\-indow covering aside. He could not tell who was taking 
the video. 

When the window coveringsare in place, Mr. Mendoza testified he can see some things 
in the unit, but not very well. This is because the windows coverings are not closed very 
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well. He is not "trying" to see into the vvindow, it is just that he can see it from the 
sidewalk in front of this unit. All he can see is whether there is light on or not, or 
whether people are in the unit or not. Even vvith the window coverings, he could see 
shadows of people if the lights are on. All he can see is shadows and light and nothing 
else. 

On two occasions, about two and a half months before he gave his testimony, he took a 
video of the unit. At other times, he has been next to the building to visit Mr. Sotelo. 

He further testified that he is familiar with the whole neighborhood. He has been paying 
attention to what is going on at 366 Center Street since the middle of 2016, which is 
when he \vas told that the owner was claiming that he lived in the unit. 

Mr. Mendoza further testified that Libertad and her husband lived in the unit at 366 
Center Street. He does not remember exactly when they moved out. Before that, a 
woman named Sara lived in the unit. He does not remember when Sara moved out, but 
Libertad and her husband moved in after Sara moved out. Mendoza identified that 
husband of Libertad as the man who kept returning to the unit and to visit Mr. Sotelo 
because he was looking for his green card. 22 

On redirect examination, Mendoza testified that he has a clear view from his unit and 
property to both the upstairs and dovvnstairs of the building across the street (366-368 
Center Street). It's from this view from his property that his observations have been 
made. Additionally, he goes across the street near Mr. Sotelo's unit both to visit Mr. 
Sotelo and to pick up bottles on Center Street. 

Since Libertad and her husband moved out of the unit at 366 Center Street, he has not 
observed anyone living in that unit. No one has shown up with belongings, and he has 
not seen anyone moving furniture in. When he does see Mr. Lee come to 366 Center 
Street, Mr. Lee stays for two -three hours maximum. 

Witness Yan Hua Lee: Mr. Yan Lee testified that he and his wife, Sui Kan Lee, were the 
prior owners of the premises at 366-368 Center Street in Oakland and since 2010, they 
no longer own the property. Mr. Yan Lee testified that he has taken garbage out of his 
car once in a while and added it to his son's garbage bin on Center Street. He further 
testified that "it is normal practice because I have the key and access to the area .... "2 3 

The garbage he put in his son's garbage bins was garbage from cleaning out his car. He 
further testified that he pays for the garbage fees for this unit, so he has an absolute 
right to add garbage to these bins. He later changed his testimony to say that his son 
pays for the garbage fees, and that his son's money is his money, so it's all the same. 

Mr. Yan Lee testified that he sometimes lives in Fremont and sometimes stays with his 
son in the apartment at 366 Center Street. The first time he slept on Center Street 
"should be" in September of 2015. He slept there because he was painting the unit. 

22 In all likelihood, the person Mr. Mendoza was referring to was the witness Mr. Alvez. 
23 May 2, 2017 Hearing at 1 :44-1 :46 

14 



On cross-examination, Mr. Yan Lee was shown the Grant Deed in which he and his wife 
gave his sons the property located at 366 Center Street.2 4 He acknm,vledged that this 
occurred in March of 2011. He gave the property to Rong Fu Lee and Rong Dong Lee, his 
two sons. At the same time, he also gave them other property. 25 

Mr. Yan Hua Lee further testified that he resides ·with his son, Rong Fu Lee. When asked 
if he lives in Fremont, he stated that his wife has a bed in Fremont, so whenever he goes 
there, there is a place for him to sleep. His vvife lives back and forth between Fremont 
(in the house they used to own on Gibraltar Street) and Center Street. The house on 
Gibraltar Street in Fremont is mvned by their sons, Rong Fu Lee and Rong Dong Lee. 

In September of 2015, he was sleeping mostly at the Center Street property because 
there was work that needed to be done. In September of 2015, the only furniture on 
Center Street was two beds and one sofa. On the nights his \'\rife would stay at the 
property, he would sleep on the sofa and she would sleep on the bed, although he later 
testified that she would sometimes sleep in his bed, and sometimes sleep in the front 
room. 

He moved the beds into 366 Center Street by bringing them there in a vehicle and 
carrying them into the unit. He purchased the beds at a store. Some small tables were 
brought over from the building they own on Filbert Street. The beds were probably 
purchased at Walmart. When asked if he had a receipt for the beds he said he probably 
did. 2 6 He moved his clothes into Center Street when he moved there in September of· 
2015. When he sleeps in the Center Street property, he sleeps in the room in the back. 
His son, Rong Fu Lee, sleeps in the middle bedroom. 

Since September of 2015, he has slept in the Fremont house approximately 3-5 days a 
month. There is no bed for him in the Fremont house, because the bed that is there is 
covered with garbage. The Fremont house has 3-4 bedrooms. The house was purchased 
in 2010-2011 and he, his wife and two sons moved into the house. Rong Dong Lee has 
remained at the house at Gibraltar. His older son, Rong Fu Lee, moved out of the house 
on Gibraltar in September of 2015, when he moved to the Center Street house. The 
reason that Rong Fu Lee moved out of the Gibraltar house is because the other son got 
married (in March of 2012) and his wife moved in, making the Gibraltar house more 
crowded. 

He goes to Fremont occasionally to visit his \vife, approximately once a week, but when 
he does he comes back to Oakland (the Center Street address) to sleep. 

Mr.Yan Hua Lee further testified that he has three cameras set up on the property at 
366 Center Street, which shows who comes and goes. These cameras were installed a 
few months after they moved in because their mail was being tampered vvith. He wanted 

24 Exhibit 8. This Exhibit was admitted into evidence without objection. 
25 These properties are depicted in Exhibit 9. 
26 No receipt for the mattresses was ever provided, despite the fact that 4 7 pages of receipts, with multiple receipts 
on each page, were provided. 
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to live on Center Street because it was empty. While Filbert is now empty, at the time he 
and his son moved into Center Street, Filbert had tenants living there. 2 7 

During the testimony of Mr. Yan Hua Lee, his ·wife, Sui Kan Lee, continually broke into 
the testimony to say things to her husband in Cantonese, which were interpreted by the 
interpreter when he was able to hear what she said. She was repeatedly told that she 
could not testify when it was not her turn. Additionally, she was informed that if she 
spoke again out of turn, she would be removed from the proceeding. Then Ms. Lee tried 
to write something to her husband for him to see, during his testimony. Even after being 
told to stop, Ms. Lee continued to provide information to her husband during his 
testimony. She was excluded from the Hearing for the remainder of the day on May 2, 

2017, but was allowed to return the following days. 

Witness Siu Kuen Lee: Siu Kuen Lee testified that she and her husband used tobe the 
owners of 366-368 Center Street in Oakland. She has not been the m-vner since 2011. 
She testified that the property belongs to her older son, Rang Fu Lee. 

Ms. Lee further testified that her home is sometimes in Fremont, sometimes she lives in 
San Francisco on Raymond Street, and sometimes she lives in Oakland ·with her son 
Rong Fu Lee. She no longer mvns any property. 

Years ago, she and her husband and two sons, Rong Fu Lee and Rong Dong Lee, lived in 
San Francisco in a house they m-vned at 363 Raymond Street. In June 2012, she and her 
husband purchased a 4-bedroom home on Gibraltar Street in Fremont. The whole 
family moved into that house in December 2012 and she lived there and slept there. 
Each of the members of the family had one of the bedrooms. 

They did not sell the Raymond Street house, but left it empty for a short time because 
there was a roofleak. Also in 2012, her son Rong Dong Lee's bride-to-be and her parents 
moved to California from China and moved into the Raymond Street house. In January 
of 2013, Rong Dong Lee got married and his wife moved from Raymond Street to 
Gibraltar Street in Fremont. After his wife gave birth to a grandson, she and the baby 
moved back to the Raymond Street house vvith her parents. 

Her son Rong Fu Lee did not spend the night on Raymond Street at all this year or in 
2016. In 2015, he spent the night on Raymond Street in the second and third weeks of 
November. He spent the night there because he was repairing the ceiling stains that had 
remained on the ceiling after the roof leak. 

Currently, where she spends the night varies based on the needs of the family. When her 
other son, Rong Dong Lee, was working in Santa Clara, she would do chores for him, so 
she would often stay at the Gibraltar Street home in Fremont. She also stays with Rong 
Fu Lee, her older son, who lives on Center Street in Oakland .. The last time she spent the 

27 Mr. Yan Hua Lee testified that he believes Mr. Sotelo went and spoke to the tenant living at Filbert asking his to 
join his case against the owner and that tenant did not want to have anything to do with the case, so he moved away 
This testimony is not described further as it is hearsay and not relevant to the issues. 
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night with Rong Fu Lee, was the Saturday night or Sunday night before she gave this 
testimony (which was given on May 30, 2017). 

Her son moved to 366 Center Street in September of 2015. She was involved in the move 
by carrying her son's clothes into the unit and helping him clean up the building. When 
asked if she stayed with her son on Center Street in 2015 "at all," she replied that she did 
not. (Tape Recording, May 30, 2017, 13:40-13:55.) She did visit him on Center Street "at 
times." (Tape Recording May 30, 2017, 14:00-14:14). 

Ms. Lee further testified that she stayed '"''ith Rong Fu Lee on Center Street, during the 
time she worked at See's Candies, v .. rhich was from October 21, 2015 through December 
15, 2015. She \·vas employed at the Daly City factory. She stayed with Rong Fu Lee 
overnight on the nights she was working at See's because she asked him to accompany 
her on BART because she had to travel so early in the morning. They would leave from 
the West Oakland BART station. She had her son accompany her because she does not 
speak English and was afraid that she would take the wrong train and be late for work. 

Ms. Lee further testified that her job at See's Candies was from 5:50a.m. to 2:00p.m. 
For these two months, her son accompanied her to the Daly City BART, except for a two
week period in November of 2015. Her job ended on December 15, 2015, at which point 
she returned to live in Fremont (at the Gibraltar Street home). 

When her son accompanied her to Daly City, he would then spend the day at another 
home that is ovmed by her son at 363 Raymond in San Francisco, where he V·.rould visit 
relatives and have dinner there, until she got off work. When she got off work, she would 
travel on her ovvn to the 363 Raymond Street property, would meet up \'\ith her son, 
would. have dinner there, shower there, and then they would leave. 

At this time, the 363 Raymond Street home was occupied by her daughter in law (who is 
married to Rong Dong Lee) and her daughter in law's parents. Her son Rong Fu Lee is 
unemployed. 

In 2016, she would not be '"''ith her son Rong Fu Lee on Center Street in Oakland on 
workdays, but would be \vith him on weekends and holidays. She testified that she did 
not work after the job at See's Candies ended. 

At the time she worked at See's Candies, the furniture in the Center Street house 
consisted of a computer. Her son might have had a bed, but she doesn't remember. She 
would sleep on the floor on a thin mattress (also referred to as a carpet, rug and 
comforter) of some kind on the floor. This thin mattress came from the house in 
Fremont. She, her son and her husband, brought these things in a car from Fremont. At 
first she testified that during the period she worked at See's Candies just she and her son 
were staying at Center Street. When asked whether her husband slept there too, she said 
th!:lt sometimes he did. 

When asked what did she bring from the Fremont house to Center Street, Mrs. Lee 
testified that "we do not live there all the time, in Oakland, on Center Street" (tape 
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recording, 37:00-37:26), so she moved very few things from Fremont over there. Most 
of her things were left in Fremont. The mattress that she moved to Center Street, was 
something she used to sleep on in Fremont. When she returns to Fremont, she has other 
mattresses and comforters she sleeps on. 

When Rong Fu Lee first moved to Center Street, he slept on the floor, there was no bed 
for him to sleep on for a month to two months. The same is true for her husband. In 
October or November of 2015, her son and husband bought beds at the same time. She 
does not know where the beds were purchased. She did not get a bed. Since she is not 
there all the time, she sleeps on the floor when she stays there. 

On cross-examination, Ms. Lee testified that she used to live in the Raymond Street 
house in San Francisco. At the time she lived on Raymond Street, everyone had a bed to 
sleep on. When she lived in the house on Gibraltar in Fremont, everyone in the family 
had a bed to sleep on. Rong Fu Lee used to have a bedroom in the Gibraltar house in 
Fremont, but after he moved to Oakland, they now use that bedroom to store baby 
things. 

Her husband lives with their son Rong Fu Lee, most of the time, but not all the time. 

She is registered to vote in San Francisco. Her son, Rong Dong Lee, is registered to vote 
in Fremont. She further testified that her son Rong Fu Lee was registered to vote in 
Fremont when he lived in Fremont. At this point in the testimony, her son, Rong Fu Lee, 
broke into the testimony and said to her in Cantonese that he is already registered in 
Oakland. He was instructed not to interrupt the testimony or correct a witness' 
testimony again. 

Witness Jinweng Zeng: Mr. Zeng testified that he is the father-in-law of Rong Dong Lee. 
He lives at 363 Raymond Street in San Francisco vvith his wife, daughter and grandson. 
He has been living there since 2013, but does not remember exactly when he moved in. 

Rong Fu Lee visits him on Raymond Street from time to time. He first testified that 
there are no fixed time or dates that he remembers. When asked if he remembered the 
testimony (for_-..,vhich he was present to hear) that in November of 2015, Rong Fu Lee 
stayed vvith him, he replied that he did remember. (1:17:00-1:17:40). He did not 
remember any other time that Rong Fu Lee stayed vvith him. 

Rong Fu Lee lives in Oakland. He has visited him there but does not remember when or 
how many times. 

On cross-examination Mr. Zeng testified that he does not pay rent for the house on 
Raymond Street. He is not employed. He just moved here from China. Currently he 
spends about 112 the year in China and the other half at the Raymond Street address. 

Mr. Zeng did not know anything about why Mr. Rong Fu Lee lives in Oakland, nor does 
he remember when he went to visit the Center Street property or anything about what 
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was in the unit when he visited him there. He was brought there by his son-in-law, Rong 
Dong Lee. 

Rong Fu Lee's testimonY: 

Mr. Lee testified that he and his brother became the ovvners of 366-368 Center Street in 
March of 2011, when his parents granted the property to them. A Grant Deed recorded 
on March 28, 2011, was produced.2 s, 2 9 Mr. Lee also produced their City of Oakland 
Business Tax Certificates, for the tax years 2015 and 2016, showing the name and 
address of the owner of the property of 368 Center Street as being Rang Lee, at 4378 
Gibraltar Drive, Fremont, CA.3° The building is a duplex. He claims a homeovvner's tax 
exemption on this property and does not take a homemvner's tax exemption on any 
other property. 

The ovvner testified that on August 31, 2015, the tenants who lived in 366 Center Street, 
moved out. The tenant was Sara Hoda and her family. On that day, he and his family 
were present when Sara and the others moved out. Sara Hoda closed her PG&E account 
·when she moved out. 

He further testified that he moved into 366 Center Street in Septemher of 2015. When 
asked "Was there an exact date when you moved into that location?" he replied "Okay, 
the thing is that first there wasn't any beds in it, but in Asian culture it is also 
permissible to sleep on the floor ... ;" (Tape Recording, June 28, 2017, 1:58:30-1:58=49) 

When asked "was there a particular day, or did you move in over a period of time?, he 
replied "I moved in over a period of time." (Tape Recording June 28, 2017, 1:58:58-
1:59:10) 

When asked '\vhen do you consider the last move in date", he replied "the thing is I 
believe I officially went to the City on the 19th of September" (Tape Recording June 28, 
2017, 1:59:10-1:59:22). 

When asked "when you went to the City, what does that mean? he replied "Alameda" 

When asked "To do what?" he replied "Alameda County to report my move in for the tax 
exemption, that was the official date of the move in, even though I was living there 
earlier." (1:59:23-1:59:40) 

The owner testified that by that date, September 19, 2015, he had everything at 366 
Center Street, but before that, they were just going there and cleaning the property. 

28 Exhibit 8, pp 1-2. This Exhibit was admitted into evidence without objection. 
29 There was testimony that after the brothers became co-owners of the property, Rong Dong Lee and Rong Fu Lee, 
as Joint Tenants, granted the property to Rong Fu Lee as his sole property. Later, a Rescission Deed was recorded 
where Rong Fu Lee attempted to rescind that transfer. Ultimately however, the property remains at all relevant 
times, co-owned by the two brothers. (See Exhibit 8, pages 1-6) 
30 Exhibit 23, page 1. This Exhibit was admitted into evidence without objection. 
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He has not moved anywhere else since he moved to Center Street. 

Mr: Lee testified that in October of 2015, he took a two-week road trip to visit his 
mother's cousin in Reno for two weeks. When he returned to the 366 Center Street, he 
used the toilet and "took a dump." After he flushed the toilet, he discovered that the 
toilet was clogged. When it would not flush, he attempted to stop the toilet from 
overflovving by using a bucket to throw the dirty toilet water into the sink and bathtub. 
He was suspicious that the toilet clog had something to do with Mr. Sotelo, so he took 
photographs of it. 31 In early November, he had the toilet problem fixed. 

While the plumbing was clogged, he used a bucket for his toileting needs. 

This period coincided with the time he was riding BART with his mother to help her get 
to her job at See's Candies. He then would spend much of the day at the 363 Raymond 
Street address in San Francisco, where his brother's in-laws are residing. On some of the 
days he would return to Oakland, but most of them he spent the day in San Francisco on 
Raymond Street. He and his mom would then return to the Center Street property in 
Oakland, after her shift. He would try to use the toilet on Raymond Street when he 
could, but if he needed to relieve himself he would use the bucket when he was on 
Center Street. Also, the kitchen sink \Vas working, so he could urinate in a bottle and 
then dump the urine dovvn the kitchen sink. 

Mr. Lee further testified that other than this two-week period that he was in Reno, he 
has not been away from Center Street for any extended period, even when the plumbing 
\·vas broken. 

The following testimony was given: (Tape recording June 28, 2017, 2:02:og-2:05) 

William Lynn: "Do you usually sleep over night over there, at 366 Center Street?" 

Lee: Yes, yes ....... (gap re: testimony of who visits him) 

Lynn: Since you live there, how often have you stayed away from 366 Center 
Street? 

Hearing Officer: By stayed, do you mean sleep? 

Lynn: Sleep over night somewhere else besides the October trip? 

Lee: Well, I stay there for most of the week, maybe one or two days a week. 

Hearing Officer: One or two days a week you sleep there, or one or two days a 
week, you sleep somewhere else? 

31 Mr. Lee provided 19 pages of photographs which show both toilets and at least one sink stuffed up with dirty 
water. These photographs are all marked with the date October 18, 2015. See Exhibit 21. This exhibit was admitted 
into evidence without objection. 
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Lee: "One or two days, I sleep somewhere else." 

Lynn: "Where is this somewhere else that you would sleep?" 

Lee: "I would come, go to Fremont to visit my mom, or to just go to SF to visit my 
brother." 

Lynn: "Do you usually spend the night over there when you visit them?" 

Lee: "Yes." 

Hearing Officer: "I thought your brother lived in Fremont.?" 

Lee: "Oh, urn .. Yeah, Fremont, (laugh) I got mixed up. Yeah, (testimony 
unintelligible) .... um. okay, I visit, I go to Fremont, and I go to SF." 

Hearing Officer: "Who is it you visit in San Francisco when you sleep there?" 

Lee: "My in-:-laws (awkward laugh), actually." 

Lynn: "And is that something that you do once a week, go visit them?" 

Hearing Officer: "Go visit who?" 

Lynn: "Family members." 

Hearing Officer: "He said tvvice a \·veek." 

Lee: "Once or twice." 

Hearing Officer: "Sometimes once, sometimes twice?" 

Lee: "Yes." 

The owner also testified that his family members have visited him at 366 Center Street, 
like his brother and his brother's in laws. He did not testify as to when these visits 
occurred. 

Mr. Lee testified that he does not formally have a job. He used to do tech support but 
stopped before he moved to Center Street. He works with his parents renovating the 
properties that they own. He did some work on the Filbert Street property in September 
of 2015, and at the time of the Hearing, he testified that he spends his time driving 
around and looking at investment possibilities as well as the property he owns. 
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Mr. Lee testified that sometime in September of 2015 he opened the PG&E and EBMUD 
accounts in his name for 366 Center Street. The bills he received for PG&E and EBMUD 
are listed above in the utility section. 

Mr. Lee further testified that he filled out and signed a City of Oakland -2017 Rent 
Adjustment Program form on December 21, 2016, in which he claimed an exemption 
for the unit as being m.vner occupied.32 This form also had the mailing address for the 
property listed as 4378 Gibraltar in Fremont. The reason he used the Gibraltar street 
address is that he believed that there was mail theft occurring at the Center Street 
address. 

Mr. Lee also produced an Acknowledgement of Payment Received dated December 21, 
2016, showing that.he paid the RAP service fee on December 21, 2016, for that 
property.33 The address also has 4378 Gibraltar Drive, Fremont, CA, for the ovvner. 

Mr. Lee also produced a copy of the Rental Agreement (Month to Month) that his 
mother Siu Kuen Lee had made vvith Salvador Sotelo, the tenant in this case.34 

Mr. Lee also produced a Claim for Homeowners Property Tax Exemption which he 
signed on January 15, 2016, in which he claimed a property tax exemption because he 
was living on the property. In response to the question on the form "Date you occupied 
this property as your principal residence", Mr. Lee wrote "Sep 1, 2015." This document is 
signed under penalty of perjury and was stamped as "received" by the Alameda County 
Asses.sor's Office on January 15, 2016.35 

Mr. Lee testified that he had gone to the Assessor's Office in September of 2015, to try to 
fill out this form, but were told that they only handle exemptions in January and they 
would mail him the form. When he did not get the form, he returned to the office in 
January to fill out this form. The failure to get this form from the Assessor's Office is 
why he believed there was mail theft on his premises. 

Mr. Lee also produced an Alameda County Secured Property Tax Statement for the 
2016-2017 tax year.36 The document shows that Mr. Lee received the Homeowner's 
Exemption for that tax year from the County. The document is address to Rang D. Lee 
and Rong F. Lee at 4378 Gibraltar Drive in Fremont, CA. 

Mr. Lee further testified that he went to the DMV on September 4, 2015, to change his 
address for his car registration, his license and for voting. He had to bring a document to 
show that he lived at that address. He brought the Grant Deed with him. The DMV clerk 
gave him a card to attach to his driver's license shoV\ring the change of address. He wrote 

32 Exhibit 23, page 2. This exhibit was admitted into evidence without objection. 
33 Exhibit 23, page 3 
34 Exhibit 14, pages 1-6. While there is a RAP Notice attached to this document, there was no testimony given about 
the RAP Notice and whether it was ever given to the tenant. This exhibit was admitted into evidence without 
objection. 
35 Exhibit 10. This exhibit was admitted into evidence without objection. 
36 Exhibit 11. This exhibit was admitted into evidence without objection. 
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on that card that his new address was 366 Center Street, Oakland, CA. The card was 
then stamped by the DMV on that date.37 

Mr. Lee also produced a Registration Card from the DMV for his 2001 Mazda. The date 
issued was February 24, 2016, for the registration year 9/22/15 through 9/22/16. Mr. 
Lee testified that this was sent to him in February of 2016, because his car had not 
passed the smog check that year, and it took him several months to get the car fixed well 
enough to pass the smog check. On this form, Mr. Lee's address is listed as 366 Center 
Street, Oakland, CA. Mr. Lee does not remember when he paid the fee for this 
registration. 

Mr. Lee further testified that for an unknown reason, the change to his voter's 
registration did not go through. 

Mr. Lee fmther testified that in March of 2016, he filled out his U.S. Individual Tax 
Return Form 1040 for the tax year 2015.38 This document has his address listed as 366 
Center Street, Oakland, CA. There is no information on the document about the day the 
document was filed. Mr. Lee testified that it was filed in March of 2016. He also filed his 
2016 tax return at this address. 

Mr. Lee further testified that sometime in September of 2015, he went to the City of 
Oakland to get a "B" area parking permit for the neighborhood parking for Center 
Street, which is restricted to those people who live in the neighborhood. In order to get 
the permit, a person is required to provide a deed, a lease or a document from PG&E. 
Additionally, these are renewed every year. However, he was unable to obtain a permit 
but no one at the City of Oakland would explain why he could not receive one. As he 
understands it, every address is entitled to three parking permits. 

Finally, in April of 2016, he returned to the City and someone there informed him that 
Mr. Sotelo had the parking permits for both 366 and 368 Center Street. (Mr. Sotelo used 
to live at 366 Center). After he learned that, in April of 2016, he sent Mr. Sotelo a letter 
regarding parking permits, asking him to release the permits he had based on the 
address for 366 Center Street.39 · 

Mr. Lee further testified that in February of 2016, he wrote a letter to Mr; Sotelo 
regarding the place he was mailing his rent checks. The letter states in part: 

"As I have informed you back in September of 2015 that I have moved into the 
dovmstairs unit at 366 Center St, Oakland CA 94607, and have used that as my 
main residence starting in September 2015. However, you are still mailing your 
letters to my old address at: 4378 Gibraltar Dr, Fremont, CA 94536. I may not be 
able to receive your letters if you continue to mail your letters to 4378 Gibraltar 

37 Exhibit 15, pp 1-2. This exhibit was admitted into evidence without objection. 
38 Exhibit 17. This exhibit was admitted into evidence without objection. 
39 Exhibit 13. This exhibit was admitted into evidence without objection. 
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Dr. Thus, its preferable that you mail your rent payments, and other 
correspondence to: Rong Lee, P.O. Box, 6, Fremont, CA 94536."4° 

Mr. Lee testified that he has used the P.O. Box in Fremont for several years. 

Mr. Lee produced several pages from an October and November 2015 wall calendar. 
There are notations on this calendar. Lee testified that the calendar did not belong to 
him, that it belongs to his brother's v.rife's parents. The notations were made by them. 
These documents were not admitted into e-vridence. 4 1 

Mr. Rong Fu Lee further testified that he recognizes the receipts marked as Exhibit 22. 
These are receipts that he produced to establish that he lives at 366 Center Street. All 
the receipts produced were his. The receipts show that he shops at the 99 Cent store, a 
block aw~y from the 366 Center Street address. He also shops at the Pak and Save in 
Emel}rville. And he goes to a MacDonald's located at 8oo Market. These receipts 
represent purchases he has made in stores that are near the Center Street address, 
which he consider1? his "neighborhood stores". 

While he shopped in other stores as well during this time, he did not include receipts 
from stores that were far away from Center Street.42 The receipts are dated from 
September of 2015 through February of 2017. The owner produced 131 receipts, three of 
them 'vere dated between September of 2015 and October 31, 2015.43 

With respect to his use of garbage services at 366 Center, Mr. Lee testified that he and 
his father eat out or get fast food often. He does not cook. He buys pre-packaged food 
like chicken and cooks it in the toaster oven. He also cooks rice (in a rice cooker) and he 
buys a lot of snacks. 

Occasionally, when his mother is there, she 'vill cook food. But she doesn't stick around 
much there. He and his dad tend not to eat the healthiest foods. 

He considers the 366 Center Street address his principal residence. 

On cross-examination, the mvner testified that he and his brother co-ovvn all the 
properties he owns except for 2666 79th Avenue, which Mr. Rong Fu Lee OV\-'llS himself. 
That property is a single-family residence. He does not claim a homeowner's exemption 

· on that property. He and his brother co-OV\'11 a property at Filbert Street, which is a 2-

40 Exhibit 16. This exhibit was admitted into evidence without objection. 
41 These documents were not admitted into evidence because they did not belong to the tenant and he did not make 
the notations, and thus he would not be able to explain what the notations meant except by conjecture or hearsay. 
The documents might have been admissible when Mr. Jinweng Zeng testified but they were not offered at that time, 
nor did he testifY about them. 
42 These receipts were admitted into evidence over the tenant's objection that they were not relevant, because they 
include receipts from September 2015 through February of2017; while the issue is whether or not the owner was 
living in the unit before November 1, 2015 . Since the owner claims continued residence at 366 Center Street, they 
were admitted into evidence. 
43 See Exhibit 22, page 2 (one receipt dated September 1, 2015 and one dated October 19, 2015) and Exhibit 22, 
page 47 (dated September 25, 2015) 
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unit property that is under construction. It has been under construction since sometime 
in 2016. They also own a 4-unit building at 1726-1730 1oth Street in Oakland. None of 
these units were vacant in September of 2016. They also own a single-family residence 
at 7710 Hillside in Oakland. This unit was occupied in September of 2015. He and his 
brother also mvn the single-family house on Gibraltar Street in Fremont that is occupied 
by his brother and his parents. He also owns land that is "way out there" in California.44 
He also co-owns the Raymond Street address in San Francisco. 

The owner testified that he used to live on Raymond Street in San Francisco, but he 
hasn't lived there for more than 10 years. In approximately 2010, he, his brother and his 
parents moved to Gibraltar Street in Fremont. On Gibraltar Street, he had his own 
room. 

In 2013, his brother got married. His brother's in-laws live on Raymond Street in San 
Francisco. His brother currently lives on Gibraltar Street, but he visits the Raymond 
property because that's where his in laws, his wife and his child live. 

In the Gibraltar property, there are 4 bedrooms. Both his_ brother and his parents 
sometimes live in the Gibraltar house. 

His favorite places to shop are Ranch 99 in Fremont, and Costco in Oakland. Also, at the 
Chinatmvn in Oakland. He does not belong to a gym or a club. He does not go out to 
movies. His favorite restaurant is East West in Alameda and Kopak in Alameda. He does 
not have hobbies other than browsing you tube and being on the computer. 

Mr. Lee testified that the 99-cent store on 7th Street in Oakland was one of his favorite 
place to shop. He shopped there frequently because it was close to the Center Street 
house. He shopped there in 2014 and 2015. 

Mr. Lee further testified that he is registered to vote on Center Street in Oakland. He 
doesn't remember when he registered to vote there. When asked "to the best of his 
recollection, when did he register to vote on Center Street?" he said "maybe last year." 
He further testified that he registered to vote in 2016, after the presidential election. 
(July 20, 2017, tape recording at 29:00-29:14). He last voted on either Gibraltar in 
Fremont or the Raymond Street address in San Francisco. He had believed that he had 
registered at the Center Street address earlier but he did not get any voting information 
at that address in 2016, so he realized that he had not registered to vote. 

Mr. Lee testified that he used the Gibraltar address for his Oakland Business Tax forms 
and RAP forms for 2015 and 2016.45 He stated that this is because his brother is the co
ovvner of the property and he lives at the Gibraltar address. Mr. Rong Fu Lee is the 
person responsible for running the day to day operations of the properties, not his 
brother. 

44 The owner later testified this property is in Iones, CA. 
45 Exhibit 23 
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The mvner further testified that his brother now has the homeowner's exemption for the 
Gibraltar Street home in Fremont. Before Rong Fu Lee had the homeowner's exemption 
on Center Street, he took the exemption on the Gibraltar Street property in Fremont. He 
and his brother don't talk about who is claiming what property; he just tells his brother 
what property he is claiming as an exemption and then his brother can do what he wants 
to do. 

With respect to doing address changes, first, on September 4, 2015, he 'vent to the DMV 
to change his driver's license address and the address for his car's registration. He also 
believed he had registered to vote, but apparently, he had not. He looked up on the web 
information about what addresses to change. 

He looked up on the web information about being exempt from rent control and learned 
that if he was living in the unit he would be exempt. He does not know when he learned 
this, although he has knmvn it for several years. He learned about the exemption long 
before he moved in, before the first case between Mr. Sotelo and him. He learned that 
single family residences are exempt from rent control because he heard it on the ne,vs. 

He did not move into the building because Mr. Sotelo won the prior case against him. 

When he filled out the Owner Response in this file, he used his PO Box address in 
Fremont. How often he checks the box varies; if he is expecting mail, he vvill check it 
more often, if he is not expecting mail, he checks it once a month. 

At the Gibraltar address in Fremont, he still receives mail from the City but othervvise, 
he has pushed everything to the PO Box. (Tape recording July 20, 2017, 53:00-53:01) 
Both he and his brother have a key to the PO Box. For the Gibraltar Property, the PG&E 
bills are under both his name and his brother's name, but his brother pays the bills. He 
does not know whose name is on the internet bill on Gibraltar, his brother pays those 
bills. 

For the Raymond Street property, either his brother or his parents have their names on 
the PG&E bill, but his brother pays the bills because it is his in-lm..,rs who live there. 

He does not have internet at the Center Street address. He uses his cell phone for 
internet. He does not have cable television either. His cell phone is on a family plan, and 
his brother originally opened the plan. He does not know if there is an address listed, 
because it is all done online. 

He decided to move out of Gibraltar because it was getting cramped. He decided several 
months earlier than he moved out. His brother had a child, who was staying at Gibraltar, 
and it was noisy there. So, when the old tenant left, he took the opportunity to move in. 

He further testified that he did not move into Center Street for two weeks after 
September 1, 2015, because he was cleaning up the place. He moved in because he 
thought the place was convenient as it is right next to the BART station. He doesn't care 
about the abandoned building next door; it's not making noise. He drives his car when 
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his dad is around. When he moved into Center Street, he wasn't \Vith his dad regularly. 
Now though, his dad is with him most of the time. 

From September of 2015 to December of 2015, he was v\rith his dad slightly less than half 
the time. They would sometimes travel on BART together to San Francisco to see his 
dad's doctor. From January of 2016, his dad started to spend more and more time \-vith 
him. His dad would stay vvith him on Center Street. 

In September and October of 2015, his mom did not stay on Center Street all that often. 
(Tape recording July 20, 2017, 1:08-1:08:33). In December of 2015, she did not stay 
\Vith him either. In response to another question about his mom staying on Center 
Street, Mr. Lee replied: "It's mostly just me and my dad. It's only recently, only these 
last few months, that my mom has been staying here more often." (1:08:59- 1:og:o8) 

His mom picked up a new hobby of collecting cans, and since there are more cans near 
the BART station, she has been staying ·with him more often. These cans are stored at 
the Center Street property. 

The longest he was away from the Center Street property was on the road trip to Reno. 
In addition to Reno, on that same trip he went to visit his land that he owns in I ones, 
CA. 

Early on, when he moved into Center Street, he had just some pads on the floor for 
sleeping. Sometime in October of 2015, he purchased a bed at Walmart in San Leandro. 

On redirect examination, the owner testified that he thought of moving out of Gibraltar 
months before September of 2015. He took no steps at that time because none of his 
units were available. The first one that became available was the one on Center Street. 
After he moved into Center Street, a unit in the building on Filbert Street became 
available, but that unit is in suspended construction. He has been having problems vvith 
the contractor there. He has no plans to move into the Filbert street address when it is 
finished construction. He plans to rent it out. Nor does he have plans to move out of 
Center Street, but things can change. 

His sister-in-law and his nephew used to live at the Gibraltar Street address; that is why 
he decided to move because it was noisy and distracting. His sister in law and nephew 
moved out of Gibraltar to Raymond Street in 2016. Right now, his mother and brother 
live at Gibraltar, and his mom cooks for him on the weekdays. Then his brother goes to 
the Raymond house on the weekends. His sister-in-law and nephew visit the Gibraltar 
house often. 

Other Evidence: 

The tenant produced a Claim for Homeowner's Tax Exemption signed by Rong Dong 
Lee, the owner's brother. This document establishes that on March 11, 2016, Mr. Rong 
Dong Lee requested a homeowner's tax exemption for the property at 43768 Gibraltar 
Drive in Fremont, CA. On the document Mr. Rong Dong Lee stated that he has occupied 
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the Gibraltar Drive property as his principal place of residence since December 20, 2010 
and that he previously resided at 363 Raymond Street in San Francisco. 46 

Decreased Housing Services: 

Kitchen Door: The tenant testified that the frame to the door to the kitchen was 
previously broken as well as the knob and lock of the door. The mvner repaired the 
frame after the prior claim between the parties but did not repair the knob. The tenant 
informed the owner about the broken knob and lock before the prior case and multiple 
times after. Because of the broken knob, he could not lock the bottom lock of the door. 
He could lock the deadbolt. 

The tenant further testified that the ovvner did not repair the lock and knob, so the 
tenant repaired ithimself in early 2017. When the ovvner came to inspect the property in 
February of 2017, the tenant informed him that he had changed the lock. 

On cross-examipation, the tenant testified that he replaced both locks on the kitchen 
door, the deadbolt and the lock in the knob. Prior to repairing the locks on the kitchen 
door, he could open the deadbolt from inside or outside. 

The mvner testified that after the prior case between the parties, he repaired the kitchen 
door frame in December of 2014. The parties agree that the tenant was compensated for 
the restitution order in the prior case, but after the 12 months of restitution, the tenant 
returned to paying $1,100 a month in rent and the owner accepted the rent payments. 
The ovvner never gave the tenant a rent increase notice after the repairs were made. 

The owner further testified that in September of 2015, he inspected the property \<\rith 
Inspector Ian, an individual who does home inspections. At the time the inspector 
inspected the kitchen doors and the locks were working properly. The report prO\rided 
by Inspector Ian states "Exterior doors were examined and.found to be in serviceable 
condition ..... Locks, latches and door hardware were intact and were smooth to 
operate." 47 

Additionally, the owner testified that on October 25, 2016, he inspected the unit and 
inspected the kitchen door and the locks. They were both working properly. 

At the Inspection by this Hearing Officer, the knob and both kitchen door locks are in 
working order. The door frame was clearly repaired after the prior inspection in case 
T14-0203. The frame around the kitchen door is painted with two different colors of 
paint. (See inspection photos 5 and 7). The tenant gave the uwner a key to the new lock. 

Front Door weather stripping: The tenant testified that when he moved into the 
unit, the weather stripping around the front door was hanging loose. He produced a 

46 Exhibit 26, page 1. The owner objected to the admission of this document, claiming it was irrelevant. The tenant's 
attorney argued that it was relevant because the owner testified that homeowner's exemptions could only be filed at 
the beginning ofthe year while his brother could file his in March of2016. The document was admitted. 
47 Exhibit 30, page 9. The tenant objeCted to this report as hearsay. The objection was overruled. 
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photograph shovving the loose weather stripping. (Exhibit 24, page 4.)48 He complained 
about this before the prior case between the parties but it was not an allegation in the 
prior case. Because of the weather stripping, cold air comes into the house in the winter, 
causing an increase in his gas bills. He complained to the mvner, and in October or 
November of 2016, \·vho came and installed electric tape in October or November of 
2016, rather than weather stripping, around the door. Then in February of 2017, they 
installed a new weather stripping with screws. The new weather stripping still doesn't 
seal properly. 

The owner testified that in September of 2015, when the unit \Vas inspected by Inspector 
Ian, the front door weather stripping was installed properly. 

The owner further testified that on October 25, 2016, he inspected the weather stripping 
around the front door and it was in working order. 

On cross-examination, the ovvner testified that in February of 2017, he fixed the weather 
stripping around the front door because the tenant had complained about the weather 
stripping in his petition. He did not install electrical tape. He had previously repaired 
the weather stripping in 2014, by installing a stick-on product around the door frame. 

At the Inspection by this Hearing Officer, there is weather stripping screwed into the 
frame of the front door. When the door is closed, there is a small gap in between the 
frame of the door and the door itself and light is visible from the outside. (See 
Inspection Photos 1-5). 

Kitchen Stove: The tenant testified that there is a problem vvith his kitchen stove 
in that one of the burners on the stove does not work. This has not been functional the 
entire time he has lived there. The front burner show:ri in Exhibit 24, page 1, is the 
burner that does not work. He can light the burner vvith a match, but the gas coming out 
of the burner is very minimal. He complained about this to the owners before the prior 
case. In February of 2017, the mvner tried to light the stove burner at issue and then 
cleaned off some residue from the burner. He was then able to light it without a match, 
but again, only a small amount of gas was coming from the stove. The owner told him 
that the stove was working properly. Even after this occurred, the tenant still had to use 
a match to light that burner. 

The owner testified that on October 25, 2016, he inspected the stove and checked all the 
burners. The left front burner was loaded vvith food debris, which appeared to prevent 
the burner from turning on. He cleaned off the food debris and after he cleaned the 
debris he could turn on the burner after turning the knob two or three times. 

At the Inspection, all four burners of the stove turned on when they were turned to the 
"lite" position. There was a slight delay vvith the left front burner. The left front burner 
turned to the "high" position, emitted less flame than the right front burner in the same 
position. It is unknown \·vhether this is intentional or not. 

48 This exhibit was admitted into evidence without objection. 
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Leaking in the bedroom causing water entrv and mold damage: The tenant 
testified that the back bedroom has a leak and he has been complaining about it since 
the elder Mr. Lee was the mmer of the property. Water came into the room when it 
rained and it leaked in through the wall from the gutter and from the ceiling. At some 
point in the past, he installed a piece of metal bet\veen the exterior wall and the gutters 
in order to stop the water entry. This stopped the water entry from the ceiling, but water 
still enters through the vvalls when it is raining. 

This water entry causes staining and mold in this room. Currently, there is water 
damage and mold, both in the bedroom wall and in the closet. 

Official Notice is taken of case T14-0203. In that case a problell]. \vith broken vvindows in 
the bedrooms and the back-bedroom window leaking was raised and the tenant was 
given an ongoing rent decrease of 3 percent of the rent until repairs were made and a 
rent increase notice was sent. 

The tenant testified that the only action taken by the mmer to resolve the problem after 
the prior case was to put in some caulking in the bedroom to stop the water entry. This 
did not resolve the problem. The tenant provided photographs showing the caulking.49 

The tenant has repeatedly informed the mvner about the mold and water leaks, 
including during the October 2016 inspection (see below.) He and his family have also 
tried to clean the mold themselves repeatedly. 

In February of 2017, the owner came into the unit and used a chemical to clean the mold 
and used white spray paint in the bedroom closet to clean up the mold. The mold came 
back on the bedroom wall after they painted. so 

The tenant further testified that since February of 2017, he has been using a product to 
collect the water in the closet. This product keeps the closet dry because it absorbs 
water, so there has been no return of mold in the closet. 

The mvner testified that after the prior case between the parties, he hired a company to 
reseat the windows and a few months later he repaired the roof leak by having a roofing 
company patch the leak. 

The owner testified that in September of 2015, Inspector Ian had inspected this area. 
The report by Inspector Ian states that "The overall condition of the interior walls was 
noted to be generally adequate to serviceable with numerous examples of cosmetic 
damage-chips, marks, minor holes, small cracks etc. in the accessible areas. The 
majority of the walls were obscured by stored items (above). The overall condition of the 
ceilings was noted to be adequate to serviceable with no signs of water damage or 
serious marks. Several small cracks and/ or minor cosmetic damage was present at the 

49 Exhibit 24, pp 5-6 
50 Exhibit 25 
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ceilings."s1 The report includes a picture of a ceiling which appears to be the back
bedroom ceiling \vith arrows pointing to areas shovving this "minor damage." 

Additionally, Inspector Ian's report states that "The overall condition of the accessible 
\Vindows was noted to be adequate to serviceable. Several windows were inaccessible 
due to furniture and/or stored items. One broken vvindow spring was found in the 
kitchen .... All other accessible vvindows were fully operable. Several window catches 
were damages or missing ..... "s2 

The mvner further testified that after this report he had the company who came to reseat 
the vvindows after the Hearing Decision in the prior case, return to fix the window 
problems identified by the inspector. 

The owner testified that on October 25, 2016, he again inspected the vvindows in the 
tenant's apartment. When he inspected, there \Vas no visible water damage to the 
windmv. There \Vas caulking on the ·window. He provided two photographs of the back
bedroom window that he took that day.s3 He also checked the attic that day. Nothing in 
the attic showed signs of water intrusion.s4 

When asked why did he go up the attic that day he responded "just to show that there 
was no water intrusion there and also because in the past he put stuff up there without 
our permission ..... " (Tape Recording July 31, 2017, 35:00-35:33). The ovvner further 
testified that he wasn't doing this inspection in response to a complaint, but rather as a 
part of a regular annual inspection that he usually performs. 

The mvner further testified there was no evidence of any water intrusion or mold in the 
back bedroom during this inspection. 

On cross-examination, the owner testified that after the prior Hearing he put caulking 
on the window sill to stop the water entry. He never painted over the caulking. 

At the inspection by this Hearing Officer there were obvious signs of water damage to 
tli.e window frame in the back bedroom as well as signs of caulking that had been 
applied but left unpainted. There were also signs on the window frame of mildew and 
possible mold. On both the left and right side of the window there is obvious signs of 
mold and mildew. There are signs of water damage on the bedroom ceiling. There is also 
moisture present in the back-bedroom closet. The tenant has a damprid product in the 
closet which collects moisture. This product had a substantial amount of liquid in it. 
There were no visible signs of mold in the closet. (See Inspection Photos 11-22). 

Ill 

51 Exhibit 30, page 14. The tenant objected to this exhibit as hearsay. It was admitted into evidence as hearsay 
evidence is admissible in administrative hearings if there is other evidence to corroborate the hearsay. Mr. Lee's 
testimony corroborated the report. 
52 Exhibit 30, page 8 
53 Exhibit 27, photos 5 and 7. This exhibit was admitted into evidence without objection. 
54 Exhibit 28, photos 1-6. This exhibit was admitted into evidence without objection. 
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Maintenance issues in general: 

The owner further testified that when he was inspecting the property on October 25, 
2016, he took a video of his interaction \vith the tenant. This video, from a flash drive, 
was admitted into evidence as Exhibit 2g.ss Mr. Lee testified that the video was taken at 
the end of the inspection, after they had already looked at the unit. He then asked Mr. 
Sotelo if there were any other issues were problems in the unit and he said "no, nothing 
other than the thermostat." 

The video begins with Mr. Sotelo on top of a ladder in his unit, with his head in the attic, 
fixing an electric plate in the attic. It then shows Mr. Sotelo closing the attic door, and 
one can hear him coming down the ladder. There is conversation in Cantonese between 
the mvner and his parents. Then, the tenant and Mr. Lee have a conversation about the 
rent. Mr. Lee says "right now, we are checking the house, asking what are the issues 
right now. (As he said this, the owner pointed to the back bedroom.) Mr. Lee then said 
"I know you said that all the windows are okay right nmv" and Mr. Sotelo said "they are 
okay." Then Mr. Lee said "are there any other issues?" at which point Mr. Sotelo said 
"okay" and Mr. Lee said "the thermostat?" 

On the video, Mr. Sotelo then acknowledged there was a problem vvith the thermostat. 
Then Mr. Lee said "the only issue is the thermostat?". Mr. Lee then asked about a series 
of problems like the toilet, the windows, the heat and the hot ·water, and Mr. Sotelo 
reiterated that there is a problem vd.th the thermostat. (The thermostat is not an issue in 
this case, as it was not on the list of Mr. Sotelo's decreased housing services list.) 

After vie\ving the video at the Hearing, Mr. Lee was asked whether Mr. Sotelo 
complained about the back-door lock during this meeting. Lee testified that he checked 
the back door on that day and both locks were working. He confronted Mr. Sotelo about 
this and he got angry. Mr. Sotelo refused to give him a key to the new lock. There is no 
image of this part of the meeting on October 26, 2016, on the video. 

On cross-examination, the owner testified that the video of Mr. Sotelo was taken after he 
had inspected the unit and that he had had conversations with Mr. Sotelo before turning 

· on the camera. 

The owner additionally testified that between September of 2015 and September of 
2016, he did not receive complaints about maintenance issues from the tenant. The 
owner inspected the unit in February of 2017, in response to the complaints mentioned 
by the tenant in his petition. He has tried to replace the stove on several occasions 
because ofthe tenant's continued complaints about the stove. 

On cross-examination, the owner testified that he never put in writing his offer to install 
a new stove. 

55 The title of the video "no issues with property image video" is the title given to the video by the owner. The video 
was admitted into evidence without objection. 
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The tenant further testified that in October of 2016, the owner came to do an inspection 
of the property. He walked through the unit with him and showed him some problems, 
including the problem in the back bedroom with the water leak and mold. The tenant 
pointed out the wall to the o-vvner vvith the mold on it. This conversation occurred prior 
to the owner videotaping him being asked if there \vere "any problems" in the unit. He 
did not mention this problem again because he had just informed him of the problem in 
the back bedroom. 

On cross-examination, the tenant testified that the reason that he did not tell the owner 
about any other problems in the unit on October 25, 2016, because he had repeatedly 
informed the owner about these problems many times. 

Inspection of O·wner's Unit: 

On July 31, 2017, at the Inspection of the tenant's unit for decreased housing services, 
the Hearing Officer was invited into the owner's unit. Three bedrooms were seen in the 
unit. The front bedroom was identified as the mother's bedroom and had a foam 
mattress on the floor. The second and third bedrooms had single beds in them. There 
are two bathrooms that share a wall. There is a kitchen. There is furniture throughout 
the unit. 

There are shades on the windows of the owner's unit. From the outside, with the shades 
drawn., it was not possible to see inside the unit. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

At the time the rent increase notice was served on the tenant, had the owner 
resided in the same building for more than one year? 

The Oakland Rent Adjustment Ordinances6 states: 

"A ... The following dwelling units are not Covered Unitss7 for the purposes of 
this Chapter .... 

8. A dwelling unit in a residential property that is divided into a maximum 
of three (3) units, one of which is occupied by an Owner of Record as his or 
her principal residence. For purposes of this section, the term Ov.ner of 
Record shall not include any person who claims a homeovvner's property 
tax exemption on any other real property in the State of California." 

Additionally, "units in owner-occupied properties divided into three or fewer units will 
be exempt .... under the following conditions: 

56 O.M.C. Section 8.22.030 
57 A "Covered Unit" is a rental unit that is not exempt from the Rent Ordinance (O.M.C. Section 8.22.020). 
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1. .. A qualifying Owner of Record must first occupy one of the units 
continuously as his/her principal residence for at least two years. This 
requirement does not apply to any property in which the owner 
resides in the premises on or before August 1, 2016 . .. (emphasis 
added.) 

2 ... The owner-occupancy exemption continues until a qualifying 
Owner of Record no longer continuously occupies the property ... ss 

For those owners who have resided in their units before August 1, 2016, the old 
Ordinance applies. That Ordinance only required the owner to live in the unit for one 
year before the unit is exempt from the Ordinance. Since this case involves a claim that 
the owner moved into the unit in September of 2015, he only has to have lived there for 
one year for the unit to be exempt, as long as he is an "owner of record." 

Additionally, the Ordinance that was in effect when the owner claims to have moved 
into the unit stated: 

"The owner of record qualifying for this exemption may notice the first rent 
increase that is not regulated by this chapter, ... one year after the effective date of 
this exemption or one year after the qualifying mvner of record starts residing at 
the affected property as his or her principal place of residence."s9 

The rent increase in question was served on October 26, 2016. Therefore, the oVYner 
must establish that he was an "ovvner of record" and had been residing in the unit as his 
principal place of residence, since at least October 26, 2015. The OVI'Tler has the burden 
of proof to establish the exemption . 

. Considering the factual disputes between Mr. Lee's testimony and that of his 
witnesses . and the testimonv of the tenant's vvitnesses, is Mr. Lee's testimonv credible? 

In this case, the Hearing Officer must establish the credibility of the witnesses because 
the factual basis for the owner's claim is in dispute. The owner, and his parents, assert 
that the oWner has lived in the unit since September of 2015. The tenant, and his 
\vitnesses, assert that the OV\i'Tler did not live in the unit in the period betw·een September 
of 2015 and the end of October of 2015. Proof that the owner has arguably moved into 
the unit at some point after November of 2015 is not controlling here. For the owner to 
prevail in his claim, he must have moved in before October 26, .2015. 

There are ample significant factual disputes between the testimony of Mr. Lee and the 
testimony of his \vitnesses. 

ss O.M.C. § 8.22.030 (D) 
59 Prior Ordinance O.M.C. § 8.22.030(D)(3). 
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Mr. Lee contends that he moved into the unit in September of 2015. His testimony on 
the exact date was hardly clear. He never fully answered the question as to "was there an 
exact date when you moved into ~hat location?" Instead, as with much of his testimony, 
he wandered around the question r:ather than answering it. He began talking about 
whether there were beds in the unit and other non-responsive testimony. However, it is 
possible to glean from his testimony that he claims to have been living in the unit since 
September 19, 2015. 

Mr. Lee testified that in the period between September 2015 and the time of his 
testimony, he had only gone on one trip, which was for two weeks beginning in October 
of 2015, when he travelled to Reno and to Northern California. When he returned, there 
was a period that he travelled with his mother from Center Street to San Francisco, 
because she did not want to be on BART alone. During those days, he "\·vould sometimes 
stay in the Raymond Street house he owns in San Francisco, which is occupied by 
extended family members, and sometimes he would return to Oakland. But during this 
period, he did not spend the night on Raymond Street, he returned home to Oakland 
every night. He specifically stated that even during the time that the plumbing was 
broken (which was sometime between late-October and early November) he returned 
home to Oakland. He did not testify about any period where he regularly slept on 
Raymond Street. 

His mother's testimony (Siu Kuen Lee) on the other hand was in direct disagreement 
,,.,ljth this testimony and was contradictory V\rithin her ovvntestimony. In response to a 
direct question, asking whether she stayed with her son on Center Street "at all" in 2015, 

she replied she did not. Later though, she testified that during the period from October 
21, 2015 through December 15, 2015, she had her son accompany her from Center 
Street, where they were sleeping, to her work in Daly" City, daily. While she was at work, 
her son would stay at the Raymond Street property during the day, but would return to 
Center Street with her in the evenings after work. 

Yet another conflict vvithin her testimony is that she testified that in 2015 in the second 
and third weeks of November, her son slept in the house on Raymond Street because he 
was doing repair work on the ceiling. This testimony conflicts V\ljth her own testimony 
that she stayed with her son on Center Street every night while she was working at See's 
Candies and her son's testimony where he never mentioned this period of being absent 
from Center Street at all. 

The testimony of Mr. Zeng either conflicts "\-\rith the testimony of Mr. Rong Fu Lee or is 
not relevant here. This man is the father-in-law of Rong Fu Lee's brother and, when not 
in China, he. lives at 363 Raymond Street, rent free. He testified that while Rong Fu Lee 
occasionally visits him on Center Street, there are no fixed times or dates that he 
remembers. When asked if he remembered the earlier testimony (which was from Rong 
Fu Lee's mother Siu Kuen Lee) that Mr. Lee had stayed with him in November of 2015, 

he replied that he did remember. It is unclear from the testimony 'whether he 
remembered the testimony, or he remembered that Rong Fu Lee stayed with him in 
November of 2015. If he was remembering that Mr. Lee stayed with him, this testimony 
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disagrees with Mr. Lee's own testimony. If he only remembers that the testimony was 
given, that is not relevant to the question. 

Additionally, Mrs. Lee's testimony conflicts within her ovvn testimony and vvith her 
husband's testimony. And the elder Lee's testimony conflicts with Rong Fu Lee's 
testimony. At first Mrs. Lee testified that during the time she was working at See's 
Candies just she and her son were living on Center Street but she later testified that her 
husband sometimes stayed there too. Her husbandtestified that he has been living on 
Center Street since September of 2015, and that only a few times a month he sleeps at 
the Gibraltar Street house in Fremont. Her son, on the other hand, testified that his dad 
only stayed vvith him about half the time during the first few months he lived on Center. 

Mrs. Lee's testimony conflicts with her son's testimony as well, and Mr. Rong Fu Lee's 
testimony is internally inconsistent. Mrs. Lee said she lived ·with her son on Center 
Street from October 21, 2015 through December 15, 2015, when she was working at See's 
Candies. Mr. Rong Fu Lee testified that in October of 2015, his mom did not stay on 
Center Street all that often. Neither did she stay with him in December of 2015. Yet he 
earlier testified that she did stay with him during the time she worked at See's Candies. 

There are additional factual disputes between the owner and his vvitnesses about what 
furniture was in the apartment on Center Street at various relevant times. His mother, 
Siu Kuen Lee, testified that at the time she worked at See's Candies (which started in 
October of 2015) the only furniture in the unit at 366 Center Street was a computer, 
although her son might have had a bed. At the time, she ,.vas sleeping on a mattress on 
the floor. When asked what items she brought from the Fremont house to Center Street 
she testified "we do not live there all the time, in Oakland, on Center Street." Because of 
that, very little was moved from the Gibraltar property to Center Street. She further 
testified that her son and husband brought beds for Center Street in October or 
November of 2015, and that for the first two months they slept on the floor. She does not 
know where the beds were purchased. 

On the other hand, Yan Hua Lee, the ovvner's father, testified that in September of 2015, 

the only furniture on Center Street was two beds and one sofa. When just he and his son 
were staying there, they would each sleep on the beds, but when his wife was also 
present, he would sleep on the sofa and his wife would sleep on his bed. 

Still further, there is evidence of bias that is evident from the witness' actions during the 
Hearing. Mrs. Sui Kuen Lee interrupted Mr. Yan Hau Lee's testimony, in Cantonese, on 
multiple occasions. It was clear that she was trying to tell him how to testify. She was 
repeatedly directed not to speak during Mr. Yan Hau Lee's testimony, but she continued 
to try to influence his testimony, at one point by writing him a message during his 
testimony. Because of this behavior, after multiple warnings, she had to be excluded 
from the Hearing while Mr. Yan Hau Lee was testifying. 

There was further evidence of an attempt to influence testimony later in the Hearing, 
when Mr. Rong Fu Lee interrupted his mother's testimony, in Cantonese, while she was 
testifying about where he was registered to vote. 
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Furthermore, Mr. Sotelo was convincing that he did not see Mr. Lee move in to the unit 
in September of 2015, or at any time in the year 2015. He did not see him move in 
furniture or any boxes until January of 2016. While Mr. Lee appears to be living in the 
unit in 2017, that was not the case at any time in 2015. Since Mr. Sotelo knew what it 
was like to have other tenants living below him, he was certainly credible in his 
testimony that no one was living in the unit at 366 Center Street in the fall of 2015. This 
was further supported by Mr. Sotelo's testimony that no garbage cans were taken to the 
curb for the unit at 366 Center Street at any time in the fall of 2015. 

Mr. Sotelo's witnesses add credence to his testimony. Both Mr. Mendoza and Ms. 
Navarro testified that they did not see Mr. Lee living at the property in 2015. While Mr. 
Sotelo's witnesses' testimony alone is not clear enough to establish that Mr. Lee was not 
living there, it is not Mr. Sotelo who has the burden of proof. The burden of proof lies 
with Mr. Lee. 

Taken together; the facts told by Mr. Rong Fu Lee and his parents about when he moved 
into 366 Center Street are completely contradictory and are internally inconsistent. · 
Combined with the credible testimony of the tenant, Mr. Mendoza and Ms. Navarro, Mr. 
Rong Fu Lee's testimony that he moved into the unit in September of 2015, is not 
convincing. 6o 

Considering the documentarv evidence, is Mr. Lee's testimonv credible? 

Mr. Rong Fu Lee produced a substantial amount of documentary evidence to support 
his contention that he moved into 366 Center Street in September of 2016. 

He produced Exhibit 22, \vhich is a 47-page document which consists of 131 receipts 
from stores that are located in and around Oakland and Emeryville, generally near the 
366 Center Street address. These documents '"'ere produced to support his contention 
that he was living on Center Street beginning in September of 2015, and hence was 
shopping nearby. However, since the law requires that Mr. Lee had moved into Center 
Street by October 26, 2015, it is necessary to analyze the dates of the receipts. Of the 131 
receipts produced, only three were dated before October 26, 2015.61 All other receipts 
provided were dated after October 26, 2015 (there was one receipt vvith an unreadable 
date.) 

Ill 

Ill 

Ill 

60 The fact that Mr. Mendoza did not know the names or order of the prior tenants who were living at 366 Center 
Street does not change the result. 
61 See Exhibit 22, page 2 (the top two receipts) and Exhibit 22, page 47 (the receipt on the right) 
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Of the receipts provided by Mr. Lee, the chart below shows the month in which each 
receipt was dated: 

2015 2016 2017 
Januarv 5 23 
February 2 23 
March 8 
April 3 
Mav 7 
June 1 
Julv 7 
August 4 
Sep_tember 2 4 
October 1 7 
November 3 3 
December 1 26 I 

Additionally, the presence of these receipts shows only that Mr. Lee frequents the area 
around the Center Street address. He also owns two other rental properties in the area . 

. The receipts produced do not establish that Mr. Lee was living at 366 Center Street 
before the end of October of 2015. If the receipts are relevant at all, they show that he 
was certainly frequenting the area a lot after December 2016. No such inference can be 
made from the three receipts dated before October 16, 2015. 

Mr. Rong Fu Lee also produced utility bills showing the charges that were made on his 
accounts \vith PG&E and EBMUD. While it is clear that Mr. Lee changed the utilities to 
be in his name in September of 2015, it is also clear that there was very little usage of the 
utilities in the first two months of 2015. 

The PG&E bill from Rong Fu Lee ·with a due date of October 5, 2015, was only for part of 
a month and is not a clear indication of his usage. His bill with a due date of October 29, 
2015, which was for the period September 9, 2015-0ctober 7, 2015, has gas usage 
charges of $5.16 and electric charges of $10.61. His bill \.vith a due date of November 30, 
2015, which was for the period October 8, 2015-November 5, 2015, has gas charges of 
$4.31 and electric charges of $11.33. Compare this with Mr. Lee's own bills from the 
same months in 2016, Mr. Lee was charged $14.70 for gas charges and $28.08 for 
electric charges for the bill due October 28, 2016, and $9-41 for gas charges and $28-46 
for electric charges for the bill due on November 28, 2016. It is clear that comparing Mr. 
Lee's own usage, he used far more electricity and gas in the fall of 2016, than the fall of 
2015.62 

The tenant argued at the Hearing that Mr. Lee's usage should be compared to Mr. 
Sotelo's usage, to show that there is a glaring difference between the two families and 
their usage of gas and electricity. However, it is not appropriate to compare Mr. Lee's 

62 It is also important to note that electricity and gas can be used in the absence of someone living on the premises. 
One can leave lights on in a unit and leave a thermostat set for a certain temperature without being present. 
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usage with Mr. Sotelo's as the home housed different numbers of people and each family 
may use their utilities differently. 

With respect to water usage, the bills are even more telling. Each water bill covers a 
two-month period, except for the water bill that Mr. Lee received ·with a due date of 
October 8, 2015. That bill only covered the first month of usage. That first bill, from 
September 1, 2015-0ctober 2, 2015, shows that Mr. Lee used 1,496 gallons of water in 
that month. That period is the period that covers the time that all parties agree that Mr. 
Lee and his family were regularly appearing on the premises to clean the downstairs 
unit after the prior tenants left. Cleaning requires water usage. 

The next bill is striking. During the period from October 2, 2015 through December 2, 
2015, Mr. Lee and his parents used no water at all. While some of this lack of usage is 
explained by Mr. Lee's two-week vacation to Reno, and the alleged broken plumbing, 
there is no explanation for the complete lack of water usage over an entire 61-day 
period. It is highly improbable that Mr. Lee and his family were living in the unit during 
this period \·vith a complete lack of water use. Further, this period covers the time during 
which Mr. Lee and his mother claimed to have been living in the unit while she worked 
at See's Candies. Once the plumbing was fixed the first week in Novemb~r, how could 
they have lived in the unit and used absolutely no water for the rest of the billing period? 
Other than the trip to Reno and the broken plumbing, Mr. Lee offered no explanation 
for this complete lack of water usage. 

The mvner also produced two documents sho¥.ring that even after he claims he moved 
into Center Street, he continued to use a P.O. Box he had in Fremont CA., that he had 
been using for many years. 63 He also used the P.O. Box as his address on the RAP Owner 
Response form. It is hard to understand why, if a person lives in Oakland, he would 
continue to choose to drive all the way to Fremont, to pick up his mail. And while he 
claimed that he believed he was experiencing some mail theft, it is far more logical to 
install a locking mail box than it does to drive to Fremont to pick up mail in a post office 
box there. 

Even by February 2, 2016, when Mr. Lee wrote to Mr. Sotelo asking him not to send his 
rent checks to the Gibraltar address in Fremont anymore, 64 rather than tell him to hand 
deliver his checks downstairs, or to slip it under the door, he instructs him to mail his 
monthly rent check to the P.O. Box in Fremont. While these facts alone do not prove 
that Mr. Lee was not living in Oakland, they certainly raise an inference that he was not 
living there as his principal place of residency. 

With respect to his DMVpaperwork, Mr. Lee did establish that on September 4, 2015, 
he went to the DMVand changed his driver's license address. 6s All he brought vvith him 
to establish residency was a copy of the Grant Deed. No evidence was provided to the 
DMV to show that he actually lived there. Additionally, Mr. Lee did not get the 

63 See Exhibits 13 and 16 
64 See Exhibit 16 
65 Exhibit 15 
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paperwork from this car registration from the DMVuntil February 24, 2016.66 While he 
claims that this delay was because his car did not pass the smog test, and thus he could 
not get the requisite paperwork, Mr. Lee did not produce any evidence to support this 
claim. For a person who produced 131 receipts from allegedly local stores, one can 
surmise that if those documents existed, he would have produced them. 

Other than the DMV record showing that he changed the address on his driver's license, 
and the utility bills, there are no documents in the record that show that Mr. Lee 
changed his address vvith any other official entity before the end of October of 2015. His 
request for a homemvner's exemption ,,vas filed on January 15, 2016. While Mr. Lee 
testified that he tried to file this document in September but was told that the office only 
accepts these documents in January, this testimony is contradicted by the fact the 
mvner's brother, Rong Dong Lee, filed his own request for a homeowner's exemption for 
the Gibraltar property in March of 2016:67 

Adding together all these documents and the facts represented v,rithin the documents, 
and the inconsistencies with Mr. Lee's and his witness's testimony, he has not met his 
burden of proof that he lived in the unit before October 26, 2015. 

As a matter oflaw. is Mr. Lee entitled to the exemption? 

Finally, as noted above, the Ordinance states that "For purposes of this section, the term 
Ovvner of Record shall not include any person who claims a homeowner's propertY tax 
exemption on any other real property in the State of California." This law requires that 
before Mr. Lee can seek the exemption, one year must have passed since he stopped 
taking the exemption on the Gibraltar property in Fremont. By Mr. Lee's mvn testimony, 
before he filed the documents asserting a homeovvner's exemption on Center Street, he 
was taking a homeowner's exemption on the Gibraltar property in Fremont, which was 
ovvned by him and his brother. There is no proof in the record, and there was no 
testimony, that Mr. Lee ever filed a Request to Remove Homeowner's Exemption for the 
property on Gibraltar. 

Official Notice is taken of the Alameda County Assessor's Office website. On that website 
it states: 

If the exemption was previously granted and you no longer qualify for the 
exemption, the law requires that you notify the Assessor's Office as soon as 
possible. 68 

Additionally, the website makes it clear that there is a form to fill out to remove the 
previously granted exemption. Mr. Rong Fu Lee provided no proof of ever having filled 
out such a form. 

66 Exhibit 12 
67 See Exhibit 26 
68 https :/ /www. acgov. org/ assessor I decreasetax/ exemptions/homeowner -exemption.htm 
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While it is unknown whether Mr. Rong Fu Lee's act of filing a request for a 
Homeovvner's Exemption on the Center Street property on January 6, 2016, removed 
his exemption from the Gibraltar horp.e, or if that did not happen until his brother, Rong 
Dong Lee, filed a request for a homeovvner's exemption on Gibraltar Street in March n, 
2016, what is clear that until at least January 6, 2016, Mr. Lee had a homeowner's 
exemption on the Gibraltar home in Fremont, CA. 

The Ordinance states that Mr. Lee is not an "ovvner of record" while he still has the 
homeowner's exemption on the Gibraltar property in Fremont. He then cannot become 
a "qualifying mvner of record" until he occupies the unit continuously for a year. 

This issue of law alone disqualifies Mr. Lee from seeking the exemption until at least 
January 6, 2016, if he can establish that simply filing for a homeovvner's exemption on 
one property removes the homeowner's exemption on a second property. Whether he 
can or not, by law Mr. Lee does not qualify for the exemption he is seeking for a rent 
increase notice he served on October 26, 2016. 

For all the reasons listed above, the ovvner's claim that he can increase the rent v .. rithout 
being subject to the prO\risions of the Rent Adjustment Ordinance is denied. The unit is 
a covered unit for the purposes of this Hearing Decision. 69 

Did the tenant make a valid claim that the rent should be lower than $1,100 

a month? 

During the Hearing, the tenant raised an issue regarding whether his rent should have 
been raised to $1,100 after the last Hearing, or whether he should have continued to pay 
the decreased rent set forth for the decreased servrices found in the pre\rious case. 

However, the tenant did not raise this claim in his Petition. A party has a Due Process 
right to know what claims the other party is making. The Rent Adjustment Program 
mails a copy of the tenant petition to the ovvner and a copy of the owner's response to 
the tenant. In this way, each party is afforded Due Process oflaw. Without raising this 
claim in his petition, the owner had no way of knowing this claim was being made. 

Since the tenant's petition did not raise any claim that the tenant's rent should be less 
than $1,100, this claim cannot be considered here. 

What is the allowable rent? 

Due to the finding that Mr. Lee was not an "0\vner of record" on October 26, 2015, the 
tenant's base rent remains $1,100 a month, before consideration of the tenant's 
decreased housing semces claims. 

Ill 

69 No ruling is being made here as to when, or if, Mr. Lee is now entitled to the exemption. The only issue decided is 
that as of October 26,2016, the date ofthe rent increase notice, he was not entitled to the exemption. 
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Have the tenant's housing services decreased? 

Under the Oakland Rent Adjustment Ordinance, a decrease in housing services is an 
increase in rent7° and may be corrected by a rent adjustment.71 However, to justify a 
decrease in rent, a decrease in housing services must be the loss of a service that 
seriously affects the habitability of a unit or one that was provided at the beginning of 
the tenancy that is no longer being provided. 

Additionally, in a decreased housing services case a tenant must establish that he has 
given the mvner notice of the problems and the opportunity to fix the problems before 
he is entitled to relief. 

Further, in a decreased services case, where the RAP Notice has been given at the 
beginning of a tenancy, or at least go days before the tenant's petition is filed, a tenant is 
only allowed relief for go days prior to the filing of the petition72 • Here, it was 
determined in the prior case that the RAP Notice was served in June of 2014. Therefore, 
if the tenant has experienced a decrease in housing services, he is entitled to restitution 
going back to August 18, 2016, which is go days before he filed his petition. 

The preferred method of evaluating decreased housing services is consideration of all 
the services provided by an ovvner and then determining the percentage by \-vhich the 
total services provided by the ovvner have decreased because of the lost housing services. 
Each of the tenant's claims of decreased services is discussed separately. 

Kitchen Door Lock: The tenant's kitchen door had a broken lock in the bottom 
knob. However, at all relevant times, the tenant had an operating dead-bolt lock. While 
a locking door is a habitability requirement, there \Vas no time when the tenant did not 
have a locking door. This claim is denied. 

Front Door weather stripping: The tenant testified that the front door weather 
stripping was not in working order when he moved into the unit. Therefore, it is not a 
changed condition for the weather stripping to be inadequate. Additionally, the lack of 
perfectly fitted weather stripping is not a habitability violation. This claim is denied. 

Kitchen Stove: VVhile the tenant claims that the kitchen stove does not work 
properly, at the Inspection by this Hearing Officer, all the burners worked. Additionally, 
the tenant testified that the stove has not been functional during the entire time he has 
lived there. While there may be a problem \Nith the amount of gas emitted from the front 
left burner, this is not a habitability problem. This claim is denied. 

70 O.M.C. § 8.22.070(F) 
71 O.M.C. § 8.22.110(E) 
72 Board Decision in Lindsey v. Grimsley, et al., HRRRB T09-0086, as modified by the Ordinance§ 8.22.090(A)(3) 
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Leaking in the bedroom causing water entrv and mold damage: The tenant has 
established that there is an ongoing problem in the back bedroom with water entry and 
mold and mildew growth. A similar claim was also upheld in the prior case.73 

While the mvner appears to have made some attempts to repair this leak, the efforts 
have not been enough. Additionally, the fact that the inspection done by Inspector Ian, 
did not appear to find an ongoing leak, does not mean that there was not a leak in 2016, 
the period at issue here. At the Inspection by this Hearing Officer there were obvious 
signs of water damage and mold growth in the back bedroom. And while the mold in the 
back-bedroom closet was being controlled by the damprid product, it was obvious that 
there is a serious problem with moisture in that closet. 

The owner's October 2016 videotape does not prove anything to the contrary. The owner 
testified that this videotape began after the tenant and mvner inspected the unit. The 
tenant testified that he had already mentioned the problem in the back bedroom before 
the video w-as turned on; there was no reason for him to mention it again. The evidence 
shows that there is a problem and that the owner knew about the problem. 

The tenant is entitled to an ongoing 5% rent decrease because of the ongoing problem 
with water leakage and mold and mildew in the back-bedroom and the moisture in the 
back-bedroom closet. Additionally, the tenant is entitled to restitution for rent 
overpayments since August 18, 2016, as noted below. 

What, if any, restitution is owed between the parties and how does it affect 
the rent? 

As noted above, the base rent for this unit is $1,100 a month. The tenant is entitled to an 
ongoing 5% rent decrease because of the water damage and leak in the back bedroom, 
vvith the accompanying mold and mildew. The current legal rent is therefore $1,045 a 
month. 

Additionally, as noted on the chart below, the tenant is entitled to restitution of $825 for 
this condition from August 18, 2016 through October 31, 2017. Overpayments of this 
size are normally adjusted over a period of 9 months74. Therefore, from November 1, 

2017 through July 31, 2018, the tenant's rent is $953.33 a month ($1,045-$91.67). 

Ill 

Ill 

Ill 

73 While under nonnal circumstances, the tenant would still be receiving the rent decrease for the ongoing problem, 
in this case, the tenant voluntarily stopped taking that rent decrease after the restitution order ended. Therefore, this 
is being treated as a new claim in this petition. 
74 Regulations, Section 8.22.11 O(F) 
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VALUE OF LOST SERVICES 
Service Lost From To Rent %Rent Decrease No. Overpaid 

Decrease /month Months 

Back 18-Aug-16 31-0ct-17 $1' 100 5% $ 55.00 15 $ 825.00 
bedroom 
water leak 
and mold 

TOTAL LOST SERVICES $ 825.00 

RESTITUTION 

MONTHLY RENT $1,100 

TOTAL TO BE REPAID TO TENANT $ 825.00 

TOTAL AS PERCENT OF MONTHLY RENT 75% 

AMORTIZED OVER 9 MO. BY REG. IS $ 91.67 

However, should the ovvner fix the water leak and accompanying mold and mildew in 
the tenant's back-bedroom and back-bedroom closet, he can increase the rent by s% 
($55). In order to increase the rent after repairs the ovvner must provide the necessary 
notice pursuant to Civil Code § 827. 

Additionally, if the owner wishes to pay the tenant the restitution in one 
lump sum, he has the authority to do so. If the mvner pays the tenant restitution, 
the tenant must stop deducting the restitution. 

The rent reverts to $1,045 a month, on August 1, 2018, if the owner has not made the 
repairs and/ or has not served a rent increase notice. 

ORDER 

1. Petition T16-0653 is granted in part. 

2. The owner's claim that the unit was exempt from the Rent Adjustment Program at the 
time he served the rent increase notice is denied. 

3. The tenant's base rent, before consideration of rent reduction for decreased services, 
or restitution is $1,100 a month. 

4. The tenant is entitled to an ongoing rent decrease of 5% ($55 a month), because of the 
back-bedroom water damage and mold and mildew. The ongoing legal rent, before 
consideration of restitution, is $1,045 a month. 

5. The tenant is owed restitution of $825 for this condition. From November 1, 2017 
through July 31, 2018, the tenant's rent is $953-33 a month. 
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6. If the owner repairs the water leak and conditions of mold and mildew in the back
bedroom and back-bedroom closet, the owner can increase the rent by $55 a month. In 
order to increase the rent after repairs, the ovvn.er must serve a rent increase notice 
pursuant to Civil Code§ 827. 

7· Right to Appeal: This decision is the final decision of the Rent Adjustment 
Program Staff. Either party may appeal this decision by filing a properly completed 
appeal using the form provided by the Rent Adjustment Program. The appeal must be 
received within twenty (20) calendar days after senrice of the decision. The date of 
service is shown on the attached Proof of Service. If the Rent Adjustment Office is 
closed on the last day to file, the appeal may be filed on the neA't businesifiday. 

Dated: October 18, 2017 f:rf!rJ]1ftl1: /,~~--- - ---
Barbara M. Cohen ~ ... 
Hearing Officer 
Rent Adjustment Program 
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PROOF OF SERVICE 

Case Number Tl6-0653 

I am a resident of the State of California at least eighteen years of age. I am not a party to 
the Residential Rent Adjustment Program case listed above. I am employed in Alameda 
County, California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th 
Floor, Oakland, California 94612. 

Today, I served the attached Hearing Decision by placing a true copy of it in a 
sealed envelope in a City of Oakland mail collection receptacle for mailing on the 
below date at 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, 
California, addressed to: 

Tenant 
Salvador Sotelo 
368 Center St 
Oakland, CA 94607 

Tenant Representative 
Leah Simon-Weisberg 

3022 International Blvd 410 
Oakland, CA 94601 

Owner 
Rong Lee 
PO Box 6 

Fremont, CA 94537 

Owner Representative 
Wiliam C. Lynn 
1901 Harrison St 14th Floor 
Oakland, CA 94612 

I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would be deposited in the United States mail with the U.S. 
Postal Service on that same day with first class postage thereon fully prepaid in the 
ordinary course of business. 

I declare under penalty of perjury under the laws of the State of California that the above 
is true and correct. Executed on October 18, 20 17 in Oakland, CA. 




