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INTEREST OF AMICI CURIAE 

Congress created the Temporary Protected Status (TPS) program to protect immigrants 

who cannot return safely to their home country due to armed conflict, natural disaster, or other 

“extraordinary circumstances.”  See 8 U.S.C. § 1254a.  Pursuant to 8 U.S.C. § 1254a, when the 

Secretary of the Department of Homeland Security (DHS) finds that such conditions exist and 

prevent nationals from returning safely or, in certain circumstances, where the country is unable 

to adequately handle the return of nationals, that country’s citizens may live and work in the 

United States without fear of deportation. 

The TPS program enables thousands of Haitians to reside in Amici’s communities and 

lead lives indistinguishable from their citizen-neighbors.  To earn protected status, they had to 

meet rigorous qualifications, including having no serious criminal record and undergoing 

individual review by the U.S. Citizenship and Immigration Service (USCIS).  See 8 U.S.C. 

§ 1254a(c).  And because TPS status entitles a recipient to work authorization and protection 

from deportation, see 8 U.S.C. § 1254a(a)(1), (d)(4), most TPS holders have, over decades, 

formed families, purchased homes, obtained educations and built deep-rooted lives.  Defendants’ 

decision to terminate TPS for Haiti means that their future in this country hangs in doubt.   

Amici are twenty cities and six counties, from states in which reside more than 40,000 

Haitian TPS recipients whose status is at risk.1  For each Amicus, TPS recipients contribute 

meaningfully to economic and cultural life—they work, pay taxes, raise children (thousands of 

whom are U.S. citizens), and are active members of their local churches.  TPS protection also 

facilitates trust and communication between immigrant communities and law enforcement.  

These benefits will evaporate if TPS recipients are put to the impossible choice of either going 

                                                 
1 Center for Migration Studies, Temporary Protected Status (TPS) for Haitians in Peril, available 

at https://goo.gl/TAVK2y (last visited June 14, 2018).   
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underground or returning to the disaster-stricken country from which they fled.  Defendants’ 

unlawful decision to revoke these residents’ TPS status thus threatens not just these individuals 

and their families; it will also materially harm Amici and their other residents. 

ARGUMENT 

I. DEFENDANTS’ UNLAWFUL DECISION TO TERMINATE TPS FOR HAITI WILL HARM 

AMICI CITIES AND COUNTIES AND OUR RESIDENTS 

A. TPS RECIPIENTS ARE DEEPLY INTEGRATED INTO AMICI’S COMMUNITIES. 

Dady Jean was not at home when the 7.0 magnitude earthquake hit the Haitian capital of 

Port-au-Prince in 2010.2  She raced home to find her house crumbled to the ground and large 

concrete slabs piled atop her 16-month old daughter Schnaika, crushing her head and the left side 

of her body.  Because the capital city’s hospitals had sustained crippling damage, Dady and 

Schnaika were brought aboard a U.S. Navy hospital ship so that Schnaika could undergo surgery.  

After the operation, they were allowed to enter the United States on humanitarian parole, so that 

Schnaika could receive continued medical care in Atlanta.  Eventually, after an involved 

application process, USCIS granted both mother and daughter TPS protection.  Still living near 

Atlanta today, Dady has learned English, gotten a job, and given birth to an American-born son.  

Schnaika, now in the third grade, attends weekly physical therapy sessions to improve her 

movement and balance.  Dady believes her daughter could have died if they stayed in Haiti, and 

that Schnaika’s life prospects would be bleak if they were forced to return.3 

Susan4 was visiting the U.S. in 2010 when the earthquake devastated Haiti.  Her home 

was destroyed, and her 15-year-old stepson died in the earthquake when the ceiling collapsed on 

                                                 
2 Moni Basu, America rescued her from Haiti. Now Trump wants to send her back., CNN (Dec. 

19, 2017), available at https://goo.gl/2Nk86k. 

3 Id. 

4 Name changed to protect individual’s identity.  (Source: Boston Mayor’s Office).  
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him.  Although separated from her husband and older son, Susan was too afraid to return home, 

settling near other family and friends in the Boston area.  Susan obtained TPS, learned English, 

and has been working as a home health aide in Boston for the past 9 years, financially supporting 

herself and her family in Haiti.  She has made many friends and has adjusted to American life. 

 For Dady Jean, Susan, and more than 50,000 other immigrants from Haiti, TPS provides 

the safety and security needed to build productive lives in the United States.5  Haitian TPS 

recipients have been eligible for TPS protection for seven years, and 16 percent have lived in the 

United States for more than two decades.  Indeed, for many, the United States is the only home 

they truly know—about 30 percent, like Schnaika Jean, arrived in the United States before they 

turned 16.6  Nearly a quarter now own their own home, and many have families here, too:  TPS 

beneficiaries from Haiti have 27,000 U.S.-citizen children.7  In New York City, for example, 

about 2,100 U.S.-citizen children live in households with Haitian TPS recipients.8 

As these figures demonstrate, Haitian TPS beneficiaries are deeply integrated into their 

communities.  Among Haitian TPS beneficiaries, nearly all speak at least some English, and 

three-quarters report speaking English well, very well, or speaking only English.9  These 

individuals are concentrated in many Amici cities and counties, which greatly benefit from their 

                                                 
5 Robert Warren & Donald Kerwin, A Statistical and Demographic Profile of the US Temporary 

Protected Status Populations from El Salvador, Honduras, and Haiti, 5 J. on Migration & 

Human Security 577, 582 at Table A (2017).   

6 Id.  

7 Id.   

8 U.S. Census Bureau, 2010-2014 American Community Survey Public Use Micro Data Sample 

(as augmented by the NYC Mayor’s Office for Economic Opportunity) (“American Community 

Survey”). 

9 Id. 
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presence.  In New York City alone, there are approximately 5,400 Haitian TPS recipients.10  

Boston Mayor Martin J. Walsh outlined the positive effect these TPS recipients have on Amici 

communities in a letter urging Defendants to extend TPS for Haiti, noting that the “16,000 

Haitian immigrants and nationals who live in the City of Boston” have “enriched and 

strengthened our City in immeasurable ways.”11  The U.S. Conference of Mayors echoed this 

sentiment, arguing that “Haitian TPS recipients are integral members of our neighborhoods, 

workplaces, religious communities, schools, and health care institutions.”12 

In short, Haitian TPS recipients are interwoven into Amici’s community fabric.  As 

neighbors, family, and community members, they are indistinguishable from their families and 

neighbors who enjoy citizenship or legal permanent residence. 

B. TPS RECIPIENTS CONTRIBUTE SUBSTANTIALLY TO THE ECONOMY 

NATIONWIDE AND IN AMICI CITIES AND COUNTIES. 

 TPS recipients also contribute substantially to Amici’s economies as workers, consumers, 

entrepreneurs, and taxpayers.  The labor force participation rate of Haitian TPS beneficiaries is 

81 percent, compared to 63 percent for the U.S. population as a whole.13  Four percent of these 

Haitians are self-employed, meaning they create jobs for themselves and likely for others.14  

Their work has positive spillover effects on the rest of the economy, as “the skills needed in 

today’s increasingly global marketplace can only be developed through exposure to widely 

diverse people, cultures, ideas, and viewpoints.”  Grutter v. Bollinger, 539 U.S. 306, 330 (2003).   

                                                 
10 American Community Survey, supra n.8. 

11 Letter from Martin J. Walsh to Secretary of State Rex Tillerson and Secretary of Homeland 

Security John F. Kelly (May 16, 2017), available at https://goo.gl/9rRcMB.  

12 Letter from U.S. Conference of Mayors to Secretary of State Rex Tillerson and Acting DHS 

Secretary Elaine Duke (Nov. 10, 2017), available at https://goo.gl/cFbtwq.  

13 Warren & Kerwin, supra n.5 at 582. 

14 Id.  
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 Recognizing the importance of these contributions, in October 2017 the U.S. Chamber of 

Commerce urged DHS to extend TPS for El Salvador, Haiti, and Honduras.15  The Chamber 

wrote that stripping beneficiaries of work authorization would “adversely impact several key 

industries where TPS recipients make up a significant amount of the workforce . . . includ[ing] 

construction, food processing, hospitality, and home healthcare services.”16  In particular, the 

Chamber noted that 50,000 TPS recipients from these countries work in construction, which 

means termination would “exacerbate existing labor shortages in the industry at a time when 

such workers are essential to hurricane recovery efforts in states like Texas and Florida.”17 

 Terminating TPS would have other significant economic ramifications.  The elimination 

of work authorization for TPS holders from Haiti would reduce the United States’ GDP by 

nearly $3 billion.18  Social Security and Medicare would lose nearly $500 million in 

contributions from these TPS holders, and employers would incur nearly $60 million in turnover 

costs.19  As cities and counties that are home to an outsized proportion of TPS holders, Amici 

and our residents would bear the brunt of these macro- and microeconomic burdens.  Indeed, 

Haitian TPS recipients generated an estimated $206 million in Gross City Product (GCP) for 

New York City in 2017.20  Similarly, Massachusetts would lose $203.8 million in GDP without 

                                                 
15 Letter from Neil L. Bradley, Senior Vice President & Chief Policy Officer, U.S. Chamber of 

Commerce, to Elaine Duke, Acting Secretary of Homeland Security (Oct. 26, 2017), available at 

https://goo.gl/QkHh5v.  

16 Id.  

17 Id.  

18 Amanda Baran et al., Economic Contributions by Salvadoran, Honduran, and Haitian TPS 

Holders, ILRC (Apr. 2017), available at https://goo.gl/wELesM.  

19 Id. 

20 American Community Survey, supra n.8.  
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Haitian TPS recipients21—and with nearly all of the state’s Haitian population living in the 

Boston metropolitan area, Boston’s economy would be most affected.  The loss of such 

contributions would make it more difficult for Amici cities and counties to provide much-needed 

investments to support our schools, repair our roads and bridges, and sustain the social services 

that keep our communities strong.     

C. TERMINATING TPS WILL UNDERMINE PUBLIC SAFETY BY ERODING POLICE-

COMMUNITY COOPERATION. 

TPS has also helped make our neighborhoods safer.  Because recipients are exempt from 

deportation, they are able to cooperate freely with law enforcement to report crimes without fear 

of retribution.  Revoking protected status for over 50,000 individuals would create a new swath 

of immigrants likely subject to deportation.  Indeed, the revocation of TPS protection is more 

than a mere symbolic statement of DHS’s desire to deport these residents—President Trump 

himself said, referring to Haitians’ legal protections, “Take them out.”22  All Haitians with 

protected status have previously submitted to DHS as part of their TPS application detailed 

information about their immigration status and where they and their families live.  All of these 

factors would create a credible fear that could lead these Haitians to cease all communication 

with law enforcement, even if they are victims of or witnesses to a crime.  

As local governments charged with ensuring their residents’ safety, Amici understand 

that if immigrants “fear[] that interaction with police leads to arrest and deportation, they will be 

reluctant to report crimes, make statements, or testify in court.  This chilling effect leaves cities 

                                                 
21 Center for American Progress, TPS Holders in Massachusetts, available at 

https://goo.gl/wq9Pu2 (last visited June 14, 2018). 

22 Josh Dawsey, Trump derides protections for immigrants from “shithole” countries, Wash. 

Post (Jan. 12, 2018), available at https://goo.gl/7fwa24. 
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less safe for everyone.”23  Research has shown that as immigration enforcement and the threat of 

deportation increase, the likelihood of undocumented immigrants reporting crimes drops 

significantly.24  In a 2013 survey, for example, 67 percent of undocumented individuals reported 

they would be less likely to offer information to law enforcement as a witness if officers were 

free to inquire about their or others’ immigration status.25  Seventy percent reported being less 

likely to contact law enforcement authorities even if they were victims of a crime.26  In a survey 

conducted by the Police Foundation, for example, 74 percent of law enforcement personnel and 

public officials reported that aggressive enforcement of immigration law would decrease 

community trust of police, and 83 percent said it would decrease reporting of criminal activity.27  

In a sworn declaration last year, Los Angeles County Sheriff Jim McDonnell summed it up 

plainly: “Public safety . . . . requires that people come forward if they are a crime victim or be 

willing to come forward as a witness to a crime without fear of being deported.”28  By creating 

                                                 
23 Angela S. Garcia, The Sanctuary Cities Debate, Univ. of Chicago, 23 SSA Magazine 1 (2016), 

available at https://goo.gl/iGkrdz. 

24 See, e.g., Chuck Wexler, Police chiefs across the country support sanctuary cities because 

they keep crime down, L.A. Times (Mar. 6, 2017), available at https://goo.gl/Fut52T; Anita 

Khashu, The Police Foundation, The Role of Local Police: Striking a Balance Between 

Immigration Enforcement and Civil Liberties 24 (Apr. 2009).   

25 Nik Theodore, Insecure Communities: Latino Perceptions of Police Involvement in 

Immigration Enforcement, Univ. of Ill. Chicago, at 5-6 (May 2013), available at 

https://goo.gl/wK3O7o. 

26 Id. at 5; see also Randy Capps, et al., Delegation and Divergence: A Study of 287(g) State and 

Local Immigration Enforcement 43, Migration Policy Inst. (Jan. 2011) (finding in multiple 

counties that increased local-federal law enforcement cooperation meant “community 

respondents were likely to report that immigrants were venturing into public places with less 

frequency, failing to report crimes or interact with police, interacting less with schools and other 

institutions, patronizing local businesses less often, and changing their driving patterns”).  

27 Anita Khashu, The Police Foundation, The Role of Local Police: Striking a Balance Between 

Immigration Enforcement and Civil Liberties 24 (Apr. 2009).   

28 Decl. of Jim McDonnell in Supp. of Pl.’s Am. Mot. for Prelim. Inj. (“McDonnell Decl.”), 

California v. Sessions, No. 17-cv-4701 (N.D. Cal. 2017), ECF No. 31, ¶ 5; see also Letter from 

Case 1:18-cv-00239-MJG   Document 56-1   Filed 06/14/18   Page 10 of 23



 

 8 

uncertainty and fear, Defendants not only have threatened the well-being of hundreds of 

thousands of TPS beneficiaries—they have also created a needless risk to broader public safety.   

II. THIS COURT HAS JURISDICTION TO ADJUDICATE PLAINTIFFS’ CLAIMS 

Perhaps recognizing that scrutiny will reveal the discriminatory motive underlying their 

actions, infra at Part III, Defendants first argue that the Court is powerless to review the 

constitutional questions at issue in this case.  See Mot. to Dismiss 14, ECF No. 36 (“MTD”).  Yet 

well-established interpretive principles preclude this argument.  Under longstanding Supreme 

Court law, congressional intent to preclude judicial review, particularly of constitutional claims, 

must be clear.  The TPS statute does not meet this threshold.  Instead, the statute can and should 

be read to permit this Court to adjudicate the important constitutional claims in this case.  

 The Supreme Court has long recognized that “where Congress intends to preclude 

judicial review of constitutional claims its intent to do so must be clear.”  Webster v. Doe, 486 

U.S. 592, 603 (1988); see also McNary v. Haitian Refugee Center, Inc., 498 U.S. 479, 496 

(1991) (discussing “well-settled presumption favoring interpretations of statutes that allow 

judicial review of administrative action”); Reno v. Catholic Soc. Servs., Inc., 509 U.S. 43, 64 

(1993) (courts will “find an intent to preclude such review only if presented with clear and 

convincing evidence” (internal quotation omitted)).  And the Court has “consistently applied that 

interpretive guide to legislation regarding immigration, and particularly to questions concerning 

the preservation of federal-court jurisdiction.”  Kucana v. Holder, 558 U.S. 233, 251-52 (2010).   

 Defendants offer no argument whatsoever that the TPS statute provides a clear enough 

statement to meet this high bar.  They simply point to the statute and summarily assert that the 

                                                                                                                                                             

Sheriff Jim McDonnell to Los Angeles County Inspector Gen. at 8 (Oct. 3, 2017), (noting sheriff 

policy to “reassure immigrant communities that there is no need to fear contact with the Sheriff’s 

Department”), available at https://goo.gl/deeS4N.  
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text “forecloses all claims in this Court relating to the Secretary’s TPS determinations, 

constitutional and otherwise.”  MTD 15.29  But where, as here, a statute is “reasonably 

susceptible to divergent interpretation, [courts] adopt the reading that accords with traditional 

understandings and basic principles: that executive determinations generally are subject to 

judicial review.”  Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 434 (1995).   

The TPS statute need not be read to exclude jurisdiction over constitutional claims—

indeed, it does not apply to judicial review of constitutional claims at all, but rather to review of 

the DHS Secretary’s discretionary decision-making.  The statute provides that “[t]here is no 

judicial review of any determination of the [DHS Secretary] with respect to the designation, or 

termination or extension of a designation, of a foreign state under this subsection.”  8 U.S.C. 

§ 1254a(b)(5)(A).  The statute’s command is limited to “determination[s]” made “under this 

subsection,” and in particular to “designation,” “termination” of a designation, and “extension” 

of a designation.  See id. § 1254a(b)(3)(B) & (C).  And every time the statute refers to the DHS 

Secretary’s “determinations,” it does so to refer to her assessment of the factual preconditions.30  

The statute, in other words, precludes judicial second-guessing of the Secretary’s factual 

determinations as to whether those provisions’ preconditions are met; nothing in this language 

suggests Congress intended to strip courts of authority to review claims asserting other legal 

rights, such as the constitutional claims Plaintiffs’ raise here.   

For example, the TPS statute requires the Secretary to determine whether “there is an 

                                                 
29 Defendants cite Krua v. U.S. Dep’t of Homeland Security, 729 F. Supp. 2d 452 (D. Mass. 

2010) as holding that the statute completely prohibits judicial review, see MTD 14, but the Krua 

court did not consider whether such a complete prohibition would be constitutionally infirm.   

30 See, e.g., 8 U.S.C. § 1254a(b)(3)(A) (directing Secretary to undertake periodic review to 

“determine whether the conditions for such designation under this subsection continue to be 

met”); 8 U.S.C. § 1254a(b)(3)(B) (directing Secretary to terminate TPS if she “determines under 
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ongoing armed conflict within the state” making it unsafe for immigrants to return home.  8 

U.S.C. § 1254a(b)(1)(A).  If the Secretary determined that no such armed conflict existed, the 

statute would clearly preclude a challenge arguing she was erroneous in reaching that conclusion.  

But if the Secretary had been bribed to make that decision, or had made it on the basis of clear 

racial animus, the jurisdiction-stripping provision would not preclude a court from reviewing a 

claim that her decision violated Due Process or Equal Protection, respectively; such a claim 

would not turn on her factual determination but rather on whether she violated an exogenous 

constitutional command.  In other words, a constitutional violation wholly extrinsic to the statute 

is not a “determination . . . with respect to” TPS designations, terminations, or extensions “under 

this subsection” subject to section 1254’s jurisdictional limitations.31   

 In any event, even if there were a plausible argument that the statute could be read to 

preclude all judicial review, the Court should nevertheless construe it as allowing review of 

constitutional claims for two reasons.  First, as already noted, Congress must speak clearly if it 

intends to strip courts of jurisdiction, and it did not do so here with respect to constitutional 

claims.  Second, construing the statute to preclude all judicial review would be unprecedented 

and would raise serious constitutional concerns.  “There simply never has been a Supreme Court 

decision construing a statute to preclude all federal court review.”32  And for good reason:  Such 

                                                                                                                                                             

subparagraph (A) that a foreign state . . . no longer continues to meet the conditions for 

designation”).   

31 For this reason, Demore v. Kim, 538 U.S. 510 (2003), supports Plaintiffs’ position, not 

Defendants’.  Contra MTD 15 n.3.  Demore held that a provision barring judicial review of the 

Attorney General’s discretionary “decision . . . regarding [] detention or release” did not bar the 

judicial review of the plaintiff’s facial constitutional challenge to the entire “statutory 

framework.”  Demore, 538 U.S. at 516.  So too here—Plaintiffs do not argue that Defendants 

violated the TPS statute’s preconditions but rather that they violated an independent 

constitutional protection, namely equal protection.  

32 Erwin Chemerinsky, A Framework for Analyzing the Constitutionality of Restrictions on 

Federal Court Jurisdiction in Immigration Cases, 29 U. Mem. L. Rev. 295, 311 (1999).   
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complete elimination of jurisdiction would threaten both separation of powers and due process.  

Indeed, to avoid these serious concerns, courts have read jurisdiction-stripping statutes—

including those that appear much more clearly to preclude judicial review—as nevertheless 

allowing some form of judicial review.   

 For example, the Supreme Court has warned that “[s]eparation-of-powers concerns . . . 

caution us against reading legislation, absent clear statement, to place in executive hands 

authority to remove cases from the Judiciary’s domain,” for fear of leaving congressional or 

presidential abuses unchecked.  Kucana, 558 U.S. at 237.33  Likewise, “due process requires 

Congress to secure the availability of some court with the capacity to order coercive relief 

against federal officials in constitutional cases.”34  In other words, “when substantive 

constitutional rights exist, the Constitution requires that some court have jurisdiction to provide 

sufficient remedies to prevent those rights from becoming practical nullities.”35 

 To avoid these constitutional quandaries, courts nearly always construe jurisdictional 

statutes to allow for at least some judicial review.  For instance, in I.N.S. v. St. Cyr, the Supreme 

Court concluded federal courts had jurisdiction to review an immigrant’s removal order despite a 

statute that provided “[n]otwithstanding any other provision of law, no court shall have 

jurisdiction to review any final order of removal” against such immigrants.  533 U.S. 289, 311 

(2001) (quoting 8 U.S.C. § 1252(a)(2)(C)).  Indeed, the Court interpreted a statute entitled 

                                                 
33 Henry M. Hart, Jr., The Power of Congress to Limit Jurisdiction of Federal Courts: An 

Exercise in Dialectic, 66 Harv. L. Rev. 1362, 1365 (1953) (noting such a jurisdiction-stripping 

statute would “destroy the essential role of the Supreme Court in the constitutional plan.”). 

34 Lawrence Gene Sager, Constitutional Limitations on Congress’ Authority to Regulate the 

Jurisdiction of the Federal Courts, 95 Harv. L. Rev. 17, 82 (1981); see also Truax v. Corrigan, 

257 U.S. 312, 330 (1921) (noting that to read a jurisdictional statute to leave an injured party 

“remediless” would be “to disregard fundamental rights of liberty and property and to deprive 

the person suffering the loss of due process of law.”).   

35 Richard H. Fallon, Jr., Jurisdiction-Stripping Reconsidered, 96 Va. L. Rev. 1043, 1050 (2010). 
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“ELIMINATION OF CUSTODY REVIEW BY HABEAS CORPUS” as not eliminating custody 

review by habeas corpus.  Id. at 308-09 (quoting Antiterrorism and Effective Death Penalty Act 

of 1996 § 401e).  The Court did so because “judicial intervention in deportation cases” is 

unquestionably “required by the Constitution.”  Id. at 300 (quoting Heikkila v. Barber, 345 U.S. 

229, 235 (1953)).  Likewise, in Johnson v. Robison, the Court refused to interpret a statute as 

precluding all judicial review of Veterans’ Administration decisions because the “contention that 

[the statute] bars federal courts from deciding the constitutionality of veterans’ benefits 

legislation . . . would, of course, raise serious [constitutional] questions.”  415 U.S. 361, 366 

(1974).  Notably, the Court has applied these principles of construction especially often in the 

immigration law context.  See, e.g., United States v. Mendoza-Lopez, 481 U.S. 828, 837-39 

(1987); McNary, 498 U.S. at 492; Reno, 509 U.S. at 63-64; St. Cyr, 533 U.S. at 300; Kucana, 

558 U.S. at 253. 

 Of course, Congress can, and regularly does, limit judicial review to particular forums.  

But the authority to limit review is not the authority to eradicate it.  As the Second Circuit put it 

in the foremost case addressing this question, “[W]hile Congress has the undoubted power to 

give, withhold, and restrict the jurisdiction of courts other than the Supreme Court, it must not so 

exercise that power as to deprive any person of life, liberty, or property without due process of 

law or to take private property without just compensation.”  Battaglia v. General Motors 

Corp., 169 F.2d 254, 257 (2d Cir. 1948).  Congress thus could not completely eliminate 

jurisdiction over wage-and-hour claims, as the statute before it purported to do.  Id.  Similarly, in 

Eisentrager v. Forrestal, the D.C. Circuit held unconstitutional a provision prohibiting all 

judicial review of a habeas petition from an individual who was imprisoned by United States 

military authorities in Germany.  174 F.2d 961 (D.C. Cir. 1949).  The statute seemed to indicate 
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that no court, state or federal, would have jurisdiction over the claims at issue there.  Id. at 964.  

Yet the D.C. Circuit rejected that reading and heard the case, holding that complete preclusion of 

Article III jurisdiction would be unconstitutional because “[i]n our jurisprudence, no 

Government action which is void under the Constitution is exempt from judicial power.”  Id. 

 As these cases make clear, Defendants’ interpretation of 8 U.S.C. § 1254a(b)(5)(A) as 

totally precluding judicial review cannot stand.  The Court should therefore read the statute as 

allowing for jurisdiction, applying “[t]he elementary rule . . . that every reasonable construction 

must be resorted to, in order to save a statute from unconstitutionality.”  Hooper v. 

California, 155 U.S. 648, 657 (1895) see also Oestereich v. Selective Serv. Sys. Local Bd. No. 

11, Cheyenne, Wyo., 393 U.S. 233, 238-39 (1968) (noting that “where literalness in statutory 

language is out of harmony” with the constitutional requirement of maintaining some judicial 

review, the statute must be read to allow such review).  Applied here, these principles require an 

interpretation of 8 U.S.C. § 1254a(b)(5)(A) that would allow Plaintiffs’ claims to be heard, 

particularly since, as noted above, the statute’s jurisdiction-stripping provision can be fairly read 

as not applying to constitutional questions.  Supra at 9-10. 

Finally, Defendants’ contention that TPS beneficiaries “may ultimately have an avenue” 

to raise their Equal Protection claims as a defense in removal proceedings, MTD 16, falls 

woefully short of providing Haitian beneficiaries the judicial review the Constitution 

mandates.  Courts “normally do not require plaintiffs to ‘bet the farm . . . by taking the violative 

action’ before ‘testing the validity of the law.’”  Free Enter. Fund v. Pub. Co. Accounting 

Oversight Bd., 561 U.S. 477, 490 (2010) (quoting MedImmune, Inc. v. Genentech, Inc., 549 U.S. 

118, 129 (2007)); see also Steffel v. Thompson, 415 U.S. 452, 459 (1974) (a party need not 

“expose himself to actual arrest or prosecution to be entitled to challenge a statute that he claims 
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deters the exercise of his constitutional rights.”).  Yet Defendants ask the Court to force Plaintiffs 

to do just that:  live indefinitely under the cloud of deportation until DHS finds and arrests them.  

In the meantime, they would lose the work authorization TPS provides, with no remedy for 

adjudicating that issue.  Moreover, if the government eventually orders them removed, any 

challenge would first have to be brought within the INA’s administrative review scheme, which, 

as Defendants are well aware, is a lengthy process:  the Executive Office for Immigration 

Review notes that the median pending time for such cases is 404 days.36  Only after that 

administrative review was complete could Plaintiffs raise their constitutional claim before an 

Article III court.  Such a circuitous path is a far cry from the “meaningful judicial review” the 

Constitution requires.  Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 212-13 (1994). 

III. DEFENDANTS’ TPS TERMINATION VIOLATES EQUAL PROTECTION BECAUSE IT WAS 

MOTIVATED BY RACIAL ANIMUS 

 Defendants’ decision to rescind TPS for Haiti violates the Fifth Amendment, because it 

amounts to intentional discrimination on the basis of race, ethnicity, and/or national origin.  To 

win on their Equal Protection claim, Plaintiffs do not have to prove that the discriminatory 

motive was Defendants’ sole or even primary purpose, only that it was a “motivating factor.”  

See Vill. of Arlington Heights v. Metro. Hous. Development Corp., 429 U.S. 252, 266 (1977).  In 

making this inquiry, courts consider several factors, including “[d]epartures from the normal 

procedural sequence,” which “might afford evidence that improper purposes are playing a role”; 

whether “the factors usually considered important by the decisionmaker strongly favor a decision 

contrary to the one reached”; “[t]he specific sequence of events leading up to the challenged 

decision”; and “[t]he historical background of the decision . . . particularly if it reveals a series of 

                                                 
36 Actions Needed to Reduce Case Backlog and Address Long-Standing Management and 

Operational Challenges, GAO-17-438 (June 2017), available at https://goo.gl/g25jsk. 
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official actions taken for invidious purposes.”  Id. at 266-68.  Each of these factors supports 

Plaintiffs’ claim that Defendants acted with impermissible malice here.   

 First, DHS departed from its normal decision-making process in rescinding TPS.  

Decisions to extend or terminate a country’s TPS designation are typically based on a 

comprehensive assessment of country conditions to determine whether the foreign state 

continues to meet the conditions for designation.  See 8 U.S.C. § 1254a(b)(1).  Pursuant to this 

process, DHS has extended TPS status for Haiti five times since 2010—including last May, 

when then-Secretary John Kelly determined that earthquake-related issues such as internally 

displaced persons and high levels of gender-based violence in displaced camps persisted.  See 82 

Fed. Reg. 23830 (May 24, 2017).  DHS also cited new disasters—Hurricane Matthew, flooding, 

landslides, and a cholera epidemic—that had kept the country from recovering.  Id.   

Defendants’ abrupt decision to terminate Haiti’s status in November 2017 departed 

starkly from this process.  Indeed, documents released in other litigation suggest DHS 

contradicted its own staff assessment of conditions in Haiti, ignoring a USCIS report that 

concluded the situation in Haiti had not improved enough since the 2010 earthquake to warrant 

terminating TPS.37  The report, written just a month before the November TPS termination, 

documents in detail the extraordinary conditions still extant in Haiti, concluding that “Haiti’s 

recovery from the 2010 earthquake could be characterized as falling into what one non-

governmental organization recently described as the country’s tragic pattern of ‘one step 

forward, two steps back.’”38  Defendants did not even mention the numerous natural disasters 

Haiti recently experienced or the slow process of economic and infrastructure recovery, let alone 

                                                 
37 National Immigration Project of the National Lawyers Guild, Release of FOIA Documents 

Related to Termination of Haiti TPS (April 16, 2018), available at https://goo.gl/p1kSpk.  

38 Id. at 58.   
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explain how conditions have changed in the last six months.39  By the same token, the 

Department of State had previously noted that in Haiti violent crime is “common,” and local 

police “may lack resources to respond effectively to serious crimes or emergencies.”40  And Haiti 

still contains a high number of internally displaced persons, including 14,000 displaced by 

Hurricane Matthew and several thousand homeless children in Port-au-Prince alone.41  

Defendants altogether failed to consider these factors, instead simply stating that Haiti 

“continues to recover” in the wake of its 2010 earthquake.42  This was a clear, unjustified 

departure from the normal decision-making process. 

Second, the “specific sequence of events” leading up to termination also reveals racial 

and national origin discrimination.  Arlington Heights, 429 U.S. at 267.  Both internal 

government documents and the President’s public statements indicate that DHS’s purported 

rationale for the termination was pretextual.  Senior administration officials sought information 

on how many Haitian TPS recipients were on public benefits and how many were convicted of 

“crimes of any kind,” neither of which is relevant to the TPS determining factors and both of 

which indicate reliance on racial stereotypes of immigrants of color.43  Yet one official urged that 

DHS was “going to need this” data to decide whether to terminate TPS for Haiti.44  In addition, 

the week that Defendants terminated TPS, President Trump decried the inclusion of protections 

                                                 
39 Termination of the Designation of Haiti Under the Temporary Protected Status Program, 83 

Fed. Reg. 2648 (January 18, 2018) (“TPS Termination”). 

40 U.S. Dep’t of State, Travel Advisory on Haiti (last updated Aug. 2, 2017). 

41 U.S. Dep’t of State, Haiti 2016 Human Rights Report 1, 24 (2016). 

42 TPS Termination, supra n.39, at 2,650. 

43 National Immigration Project of the National Lawyers Guild, New Emails and New Memo 

Reveal New Depths of DHS and DOS’ Lawless Actions in Terminating TPS for Haitians (May 

15, 2018), available at https://goo.gl/KJfzsY.  

44 Id.  
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for Haitians and other immigrants from “shithole countries” in a proposed immigration deal, 

decrying “Why do we need more Haitians?  Take them out.”45  These “contemporaneous 

statements,” Arlington Heights, 429 U.S. at 267, about the very country at issue show without a 

doubt that animus motivated Defendants’ decision.  

 Third, the historical background and broader context firmly support this conclusion.  

President Trump’s extensive history of invective towards immigrants of color strongly reinforces 

the inference that DHS’s decisions were motivated by racial discrimination.  The President has 

repeatedly expressed the view that immigrants of color bring disease and crime into the United 

States.46  President Trump has made numerous similar statements targeting Haitians in particular:  

During a June 2017 meeting, for example, upon learning that 15,000 Haitians had received visas 

to enter the United States in 2017, President Trump reportedly said that they “all have AIDS.”47 

In short, when examining the evidence under the proper framework, there can be no 

question that racial animus and national order discrimination were at least “motivating factor[s]” 

behind Defendants’ actions.  Arlington Heights, 429 U.S. at 267.  Given that evidence, the harm 

Defendants’ decision will wreak, and the Court’s authority and obligation to remedy 

unconstitutional executive acts, Defendants’ motion to dismiss should be denied.   

 

                                                 
45 Dawsey, supra n.22. 

46 See First Am. Compl., ECF No. 30, ¶¶ 89-101, 118 (collecting tweets and remarks by 

President Trump containing disparaging, discriminatory views about immigrants of color).   

47 Michael D. Shear & Julie Hirschfeld Davis, Stoking Fears, Trump Defied Bureaucracy to 

Advance Immigration Agenda, N.Y. Times (Dec. 23, 2017), https://goo.gl/Rg6CRo.  
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